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ADVERTISEMENT. 



'T^HE acknowledged merits of the following little 
Traia, and the general importance of its fubjeft, 
would perhaps make it unneceflary to offer any apo- 
logy, or even reafon, for communicating it to the 
world, detached from the work in whidh it has hither- 
to been found. But, left the Proprietors of Bacon's 
Abridgment fliould be charged either with indis- 
cretion or with rapacity; with indifcretion, in raflily 
feparating from the Abridgment one of its fairefl: 
and moft admired parts, and thereby poilibly leffen- 
ing the demand for the whole ; or with rapacity, in 
attempting to multiply profits by multiplying copies^ 
they beg leave to ftate what it was that gave occa- 
fion to the prefent Publication. Whilft the laft 
Edition of the Abridgment was in the prefs, the 
Proprietors were informed, that the title Leafes would 
fhortly appear in a feparate pamphlet, and that part 
of it was then a^ually printed off. Alarmed at fuch 
an attempt upon a work in which they were fo deeply 
interefted, they endeavoured by remonftrances to 
prevail with the parties to relinquifh their defign ; 
but thefe proving ineffe£tual, no other means were 
left them of afferting their claims, than by making a 
feparate Publication of the Tra£t themfelves. They 

therefore 



ADVERTISEMENT. 

therefore announced their intention of doing fo ; and 
in confequence of that the intended work was with- 
drawn, and the Trad is now offered to the Publick 
in its prefentform. At the end the Proprietors have 
fubjoined fome Precedents of Leafes, which they 
have been favoured with by a Gentleman of high 
reputation as a Conveyancer, whofe name they 
would have been proud to have had permiflion to 
mention* 
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ALfiASE'for years is a c^ntrafl: between leflbr and leffee, for [iT«rmRep. 
the pofleflion and profits of lands, is^c. on the one fide, and 598-9'l 
a recompcnce by rent, or other confideration, on the other. 

This is efteemed in law a middle kind of intereft between an Spelm. 
^ftate for life and a tenancy at will ; for thofe who held large ^^°** *• ' 
diftrifts ^nd trafts of lands, being unacquainted with the arts of 
hujfbandry and tillage, found it their intereft to leafe out their de- 
mefnes, which for want of care and cultivation lay wafte, and 
aiJbrdeJ them little or no profit ; and this way of letting for years 
was thought beft to anfwer the defign and intentions of the lord, 
as well as the expeftations of the tenant •, for if they had let them 
for life, this had given the tenants too great a power over the lord, 
becaufe then they would have had a property in the freehold, and 
by fufFering difleifins, or feigned recoveries to be had againft them- 
felves, might have fliaken or endangered the inheritance of the ; 

■ owner ; and on the other fide, if they had leafed their land only at 
will, few would have been willing to beftow any great pains or in- 
duftry upon fo precarious a pofleflion, which the arbitrary will and 
pleafure of a peevifli lord might have defeated. 

Originally, leafes for years were but of little regard, the tenant 
having only utile, not direBum domuiiinn^ and being faid tenere w« 
mine alieno i and as he had only the perception of the profits, who- 
ever recovered the freehold reduced iikewife the poffi^flion, whe- 
ther fuch recovery were true or feigned ; and the leflee had no 
other remedy but an action of covenant againft the leflbr; and 
this, at leaft, was thought a juft conftruclion, that he who had 
dcvefted himfeif of the profits of his lands for a time, by giving 
them to another, Oiolild be obliged to maintain that gift, or be 
liable to make fatisfadlion if he did not; and this was the more 
.reafonable, becaufe the leflee was equally bound to anfwer and 
piakc good the rent during the term ; and if he did not, the law 
allowed the leflbr to maintain an adlion of covenant, as well as 
of debt againft him, for with-holding thereof; and as it made this P'^uie tit. Co- 
conftruflion fur the leflbr upon the vrords^jieldi/jg znd paying, T."""''?**^' 
which were no exprefs covenant in themfelves, it was but reafon- saik. 137. 
able it flioukl make the like conftru£tion for the leflee upon the pi. i. 
word dimifity which in itfelf no more imported an exprefs cove- 
nant on his parti but by making this conftruftioh mutual, the 
courts did jufticc to both 5 and by making it at ;iill, they plainly 
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fhevved their opinions of the Icafc to be no other than a coritrafll 
or agreement between the parties^ anfl not fuch an a£): as (ranC- 
£erred any property to the kffec : and this is one reafon why 
leafes for years arc confideted as chattels, and go to {a) cxc-« 
cutors. 



(a) There- 
foic, "if a 
leafe be 
made to a 
biflaop, ab- 
boty parfoHy 
or any other 

fole corporation, and bis foccefibrs, for fuch a nvmber of yeart» yet it (hall go to the executors or ad- 
miniftrators of the leilee» ^ind not to his fucceflbrs, becaufe a term for years being looked upon as a 
chattel, the etecutprs or adminithators are the only perfons tne law allows to fucceed thereto ; and this 
fucceilion to the chattel cannot be altered or controuled by any limitation of the party : but yet in fuch 
cafe it feems, that the esecutortor adminiftrators of the leflee (hall hold it in^the right of« and astrufteet 
for the fucceflfurs ; for the book £ays, they (hall have it in auter droit. Co. Lit. 9. a. 46. b. 90. a.--* 
But this rule, as to thz fucceflion of eha^teis^ hath two exceptions : i . In cafe of the king, who by his 
prero{>ative may uke any chattels in fucceOion, and, Confequehtly, a leafe made to him and his fucceflors 
for years is good, and (hall go accordingly, and not to his executors or adminiilrators. Co. Lit. 90. a. 
• iiCo.tjz. a.— The fccond exception is in cafe of the cbambcrbin of London, who, by cuftom of 
tiie city, confirmed by divers adls of parliament, may take cnattels in iucceffiun for the benefit of or- 
phans j but quarct if this cuftom extends toleates for years, for the books only mention recognisances^ 
obligations, &c. which are given or entered into to the chamberlain and his fucce(rors, by way of (ecu- 
rity for orphans portions ; au^pre, therefore, if a lea(e may be made to the chamberlain aud his fuc- 
ceilbrs for years ? Cro. Eliz. 464. 4 ln(t. 249 i 4 Co. 65. Fulwood's carfe. 



Co. Lit. 
45. b. 
Mirror, 164. 

a93- 
Vent. 53. 



Fide title - 
Fines and 
Ret9verieSy 
Bac. Abr. 



Bro. titt 
Lcafcs^ i6, 
F. N.B. 
198. aio. 
Vaugh. 127- 
4 Co. So. 
Lev. <i6. 
. 2. iv.od. 18. 



Another reafon was, beCaufe at firft thefc lenfea were made but 
for a fmall number of years, (for rny Lord Coke tells us, that bjr 
the ancient law of England^ no man could have made a leafe for 
above forty years at the moft,) and the teafon thereof feems to 
be, becaufe they were only made to ferve the Occafions and exi- 
gencies of the lord in cultivating aftd improving his demefnes, not 
to borrow moricy on or raife portioiis for daughters, or fuch other 
ufes as are now made thereof-, therefore there \^as no need to 
extend them to any great length of time, fince they might be re- 
newed as often as occafion required j bcfults, the lefFees, if they 
were evifted, being only to recover damages, it would have been 
fruitlefs to prolong leafes for the term of looo years, when the 
perfons who arc to poiflcfs under fuch leafes had nro remedy £ot 
their damages but by recourfe to the repreferitatives of the ori- 
ginal leflbr. 

Alfo, another reafon might be, becaufe thefe leafes fot year^' 
were under the power of the freeholder to deftroy by a recovery •• 
for the perfon coming in by the recovery, was fuppofed to come 
in by title paramount, and fo was not bound ot obliged by them, 
and, by confequence, few could be willing to take leafes for any 
longer term, which they might fo ealily be defeated of. 

But though in the reign of H. 7. it was refolvcd, that the leflees 
(hould not only recover damajres ns a recompence for the poflcf- 
Con loft, but (hould alfo recover the poflcffion itfclf; and the 
ftatute a I if. 8. cap. 15. gives the termor power to falfify all 
mann'er of recoveries had againfl the tenant of the freehold, upofi 
feigned and untrue titles j from whence men began to limit long 
leafes, becaufe by fuch purchafes they efcaped the wardfliip, re- 
lief, and other burdens that were annexed to the ancient tenures ;. 
yet no alteration was made in the fucceflion to them, the law 
having been formerly fettled as to that point; and if they had 
not carried the fuccelfion in the manner they formerly did, they 
had loft tlie end of fuch limitation. * 

And 
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And though at this day terms for years are multiplied to a 
hiuch longer duration than they were formerly, and thei:e is now 
ample remedy to recover the term itfelf, yet the fucceffioii con- 
tinues the fame ; for befides the reafons already given, it would 
be inconvenient to have had one rule of property for Ihort terms, 
and another for thofe that were longer, being all of the fame na- 
ture, and ftill no more than leafes for years ; beGdes the difficulty • 
of fixing the juft bounds to any precife determinate number of [Long 
years, fince 5ne or t\Vo years, more or lefs, would have made ^**"™*> *• 

' — . ' - . . - . for ?r^r^ 
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very little difference in reafon, and long or (hort are only terms y„rs are 
bf comparifon ; as a leale for forty years is long with refpeft to confidercd 
one of eight or ten years, and yet (hort with refpeft to another of (*^ ^*** 
a hundred years ; therefore, that there might be an uniformity in o/thi*Ume 
the law, all leafes for years are holden to be of lefs value than haseiapfed) 
eftates for life, as being originally of much (horter duration, and ^o^^s leafes, 
ftlfo bccaufe they were under the power of the tenant of tHe free- toattendThe 
hold to deftroy, and therefore are confidered only as chattels, and inheritance. 
caft upon the executors. Cowp.597.] 

We fhall qonfider this head under the following divifions : 

(A) Of what Things Leafes may be made for Years. 

(B) Of the Perfons by whom Leafes may be made : 
And herein, firft, of Leafes by Infants. 

(C) Of Leafes made by Hulband and Wife : And 
herein, 

1. Of Leafes made by Hufband and Wife by the Common 
Law. 

2. Of Leafes made by them purfu ant to the Statute of 
32 H. 8. cap, 28., 

(D) Of Leafes by Tenant in Tail : And herein, 

1. What Leafes Tenant in Tail might have made by the 
Common Law. 

2. What Leafes Tenant in Tail may now make to bind his 
Iflue, fince the 32 //. 8. cap. 28. 

3. When and in v/hat Cafes the Iflue in Tail, or Strangers, 
' fliall be bound by voidable Leafes made by Tenant in Tail, 

(E) Of Leafes for Lives or Years by Ecclefiaftical 
Perfons : And herein, 

1. What Leafes they might have made by the Common Law, , 
and of the feveral enabling and difabling Satutes, with 
fome general Obfervations on them. / 

2. Of the Rules to he obferved, and Qualifications requifite 
to the FerfeAion of fuch Leafes : And herein, 
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Rule I. Where an Indenture or Deed is necejfary^ 

Rule 2. When fuch Leafes are to begin : And herein ^ ' 

1. When fuch Leafes as have no Date at all, or a void of 
impoffible Date, are to begin. 

2. Such Leafes as have a good Date, and are delivered oa 
the fame Day ; in what Cafes the Day of the Date or' 
Delivery is to be taken inclufive, and in what Cafes 
excluiive. 

3. Such Leafes as have a good Date, but are not delivered 
till a Week or Month, ^c. after, when they are to be*' 
gin, and how the Declaration on fuch Leafes is to be 
framed. 

Rule 3« Within what Time the old Leafe is to be furrendered s 
and herein of concurrent Leafes . 

Rule 4. That fuch Leafes are not to exceed three Lives, or twenty*' 

one Tears, 
Rule 5. Of what Things Leafes may be made to bind the Succejffbr. 

Rule 6. What fhall be faid a ufual Letting to Farm upon the 
feveral Statutes , and by what Perfcns. 

Rule 7. What Rent is to be referved ; And herein, 

1. That there muft be a Rent referved. 

2. That this Rent muft continue due, and be payable to- 
the Leflbrs and their Succeflbrs. 

3. That fuch Rent muft be the fame, or more in Quantity 
than hath been referved within twenty Years next before 
fuch Leafe made : And herein, 

1. What ihall be h\A to be the ancient Rent, where 
Variety of Rents have been referved, or fomethi^g 
formerly referved now omitted or varied. 

2. In what Manner fuch Refervation is to be made. 

3. Where the Addition of more Lnnd, with or without 
tlie Addition of more Rent, fliall avoid fuch Leafes. 

4. Where a Refervation of the whole Rent, or only pr^ 
Rata on a Leafe of Part, lliall be good. 

Rule 8. That fuch Leafes mufl not be made without impeachmeni ^ 
$f Wafe. ' 

(F) Of Leafes by Parfons, Vicars, and others, with 
refpedl to other Qualifications. 

(G) Of the Confent or Confirmation of others to 
Leafes made by Ecclefiaftical Perfons: And herein, 

!• Wherci 
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!• Where Confirmatioo is neceflary ather in refpc£l of the 
Leafes or £ltate$ made, or of the Perfons makmg the 
fame. 

2. What Perfons are to confirm fuch Leafes or Eftates, and 

in what Manner. 
^. What Eftates they who make fuch Confirmation ^xe to 
have. 

4. At what time fuch Confirmation is to.be made. 

5. How far a Regard is to be had to the true naming of the 
Corporation or Perfons who do confirm. 

(H) Of void or voidable Leafes by Ecclefiaftical 
Perfons : And herein, 

1. Againfl whom Leafes not purfuant to the Statutes, or 
otherwife defedlive, are void or only voidable. 

2. By what Means and in what Cafes fuch voidable Leafes 
may be made good. 

2r The Manner of avoiding fuch Leafes as are only voidablct 

( I ) Of Leafes made by thofe who have but a par- 
ticular Eftate or Intereft in the Lands leafed : And 
herein, 

1. Of Leafes made by Tenant in Dower or Curtftfy^ 

2. Of Leafes made by Tenant for Life. 

3. Of derivative Leafes^ or by one who is but a Leffee for 
Years himfelf. 

4. Of Leafes made by a'Difleifor or Difleifee. 

5. Of Leafes made by Joint-tenants or Tenants in Common, ' 

6. Of Leafes made by Copyholders. 

7. Of Leafes made by Executors or Adminiftrators. 

8. Of Leafes made by a Bailiff of a Manor, 

9. Of Leafes made by a Guardian. 

JO. Of Leafes made purfuant to Authority. 
. II. Of Leafes made purfuant to Powers in private Convey- 
ances and Settlements* 

(K) By what Fx)rm of Words Leafes may be made, 

(L) What Certainty is requifite to Leafes for Years 
^ as to their Beginning, Continuance, and Ending : 
And herein. 

If With regard to the Date of the Leafe, 

B 3 2. With 
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2. With regard to other Circumftances taken Notice of in 
the Deed of Leafe, whereby to afcert<(in the Commence- 
ment thereof. 

3. The Certainty of Leafes for Years as to their Continu- 
ance. * 

4. The Certainty of Leafes for Years as to their Duration 
and Ending. 

(M) In what Cafes, and to what Refpeds an Entry 
by the Leflbe is requifite to the Perfedion of his 
Leafe. 

(N) Leafes for Years, when to take EfFed as a Rever- 
fion, when as a future Intereft, and when neither 
the one nor the other. 

(P) Leafes for Years by Eftoppel, ho\y far an4 
againft whom fuch Leafes are good. 

(P) Leafes for Years and future Interefls, how far 
they may be barred or deftroyed, and bow far 
;iot, and where an Entry before the Term begyn 
is a DifTeifm. 

{QJ) How far, and by what Means, Leafes for 
Years in Truft to attend an Inheritance may be 
barred or deftroyed. 

(R) Leafes for Years, when merged by Union with 
the Freehold or Fee. 

(S) Of Surrender^ of Leafes for Years : And herein, 

I. Of Surrenders in Faft or Exprefs : And here again, 

1. By what Words fuch Surrender may be made, 

2. Upon what Eftate fuch Surrender may operate. 

3/ Of Surrenders in l,aw, or implied Surrenders: An4 
lierein^ 

1 . Tfitb regard to Leafes tn Pojfejfson^ 

2. With regard to Leafes in Futuro. 

3. With regard to the Thing itfelffo fur render ed^ 

^T) Leafes, when determined by cancelling the Deed, 
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(A) Of what Things Leafes may be made for 

Years. 

A FTER fuch time as leafes for years began to be looked upon Oo<U>. ?«, 
•^ as fixed and permanent interefls, and that the lefl'ees were ^" 4-»« 
fufEciently provided to defend themfelves, and their pofleffions, . cl^i6,\% 
againft the ads and incroachments as well of the leQbr as of Dyer, 55. a. 
itrangers, men found it their intercft to improve and encourage * '^' *' 
this fort of property, and therefore extended it to all forts qf in- Bro. tit. 
terells and pofleflions what foever, being led thereto by that known Le^fih-^i- 
rule, that whatfoever may be granted or parted with for ever, * ^"^* ^* 
may be granted or parted with for a time ; and therefore not only 
lands and houfes have been let for years, but alfo goods and chat- 
tels, though the intereft of the leflie therein differs from the in- 
tereft he hath in lands or houfes fo let for years : for if one leafe 
for years a ftock of live cattle, fuch leafe is good, aud the leflee 
hath only the ufe and profits of them during the term ; but yet 
the leflbr hath not any reverfion in them to grant over to another, 
either during the term or after, till the leflee hath re-delivered 
them to him, as he wouKl have of lands in cafe of fuch leafe for 
years, for the leflbr hath only a poflibility of property in cafe 
they all outlive the term 5* for if any of them die during the 
term, the leflbr cannot have them again after the term 5 and dur- 
ing the term he hath ii^thing to do with them, and, confequently, 
of fuch as die, the property reds abfolutely in the leflee: fo, 
whether they live or die, yet all tlje young ones coming of them, 
. as lambs, calves, Isfc. belong abfolutely to the leflee as profits 
arifing and fevered from the principal, fince otherwife the lefl'ee 
would pay his rent for nothing ; and therefore this differs from a 
leafe of other dead goods and chattels ; for there, if any thing bs 
added for the repairing, mending, or improving thereof, the lef* 
for (hall have the improvements and additions, toge'ther with the' 
principal, after the leafe ended, becaufe they cannot be fevered 
without deftroying or fpoiling the principal ; neither is the, fuc- , 
ceffion of young ones, in cafe ^ny of the old ones die, to be re* 
fembled to a corporation aggregate, whereof wjjen any die, thofc 
that fucceed fhall be faid part of the fame corporation, for. the 
corporation, in its publick capacity, never dies ; but this being a 
Jeafc of fuch and fuch individual cattle, when any of them die, 
the poflibility of reverting property, which was left in the leflbr, 
is determined and at an end. But the leflee in fuch cafe cannot Lit. § 71.. 
kill, deftroy, fell, or give them away, during the term, without ^^- ^^^' 
being fubjeft to an aftion of trefpafs, as it fliduld feem ; but in ^^' ** 
cafe of a leafe of a houfe, together with goods, it is ufual to 
make a fchcdulc thereof, and affix it to the leafe, and to have a 
covenant from the leflTee to re-deliver ,them at the end of the term, 
and without fuch covenant the leflbr could have no other remedy, 
. but trover or detinue for them after the leafe ended. 
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Bro. tit. If one hath a corody for life, he may let it tt) another, or to 

faja,^o, ^^^ grantor himfelf ; fo may the grantee of houfe-bote, or hay- 
bote •, but in cafe fuch leafe be to the lellbr himfeh"", rendering 
rent, he can only have them by way of retainer, being to arife 
out of his own provifion, or his own land. 
Hard. 357. But as to lands or other things of inheritance, as they may be 
granted or departed with for ever, fo they may for a time, and, 
confequently, may be leafed for years in all cafes where no incon- 
venience or injury to the publick is like to enfue ; for then mens'" 
private interefts mud give way to the publick, and what might 
otherwife in its own nature be good and allowable, muft upon that 
account he difallowed and ftand condemned : wherefore it having 
been fettled, that all leafes for years were but chattels, and as 
fuch fliould go to executors or adminiflrators, the firft cafe where- 
9 Co. 97. in we find any objeftion to a leafe for years is, that of the office 
Roii.Abr. ^f Marfhal of the King's Bench Prifon, for that being an office 
aRoll.Abr. q£ great truft, concerning the adminiftration of juftice in the 
153. Sir keeping of prifoners, if it (hould be granted for year«, it might be 
wiwTc^fc " injurious to the publick, by being in fufpence till probate of the 
Cro. Car, ' Will or adminiftration taken out ; and if the officer Ihould die in- 
;87* debted, fo that none would prove his will, or take out adminiftra- 

liob.^^^x. ^^^"> ^^^^ there would be no officer ^afall, and executors or ad- 
3 Mod. 145. miniflrators would, be in by z&. of law, without allowance of the 
court : alfo, it might be a queftion, if fuch office fhould not be 
forfeited by outlawry, or be aflets in the executor's hands ; and 
many other inconveniencies would follow, if fuch grant for years 
(tf)IniCha. were allowed : for the fame reafon it was holden likewife, that 
??J J°' " " ^^^ offices of ct/Jlos breviuntj chirographer, clerk of the pipe, of 
I-ordChah- the king's filver or of tl;ie crown, remembrancer or chamberlain 
ceiior, that of the Exchequer, prothonotaries, and other offices in the feveral 
thc^cafe of courts of juftice, cannot be granted for years ;. and though the 
agaolcrihip officcs of fhcrifF, and coroner were granted for years, till re- 
notgraat- {trained by 44 E 3. r^/>. 7. yet it was never debated what incon-* 
years too 'venienccs might enfue by allowing thereof. And thefe reafons 
eafiiyflipt held equally good againft grantir.g the office of warden of the 
over. > Fketj OF any otb.er (a) gaolerfhip. 

6 Mod. 57. j!\nd although it hath been refolved, that the office of Mar-» 
cafe°"rBut ^^^ ^^ ^^^^ Kiii*/s Bench prifon cannot be granted for years, yet 
fee ii. 8 &9 it hath been holden^ that a le:ife thereof for years during the life 
W. 3.C.27. of the grantee is good •, for hereby the danger of the office going 
c^^T^'with to executors is avtnded, which the book fays is the fole reafon why 
refpeato the olficc is uot abfolutcly grantable for years. 

this office. ] 

Raym. 216. Alfo it appears, that the dean and chapter of Wejiminjier made 
^ k1' '^^' ^ ^^^^^ for years of the Gatehoufc-prifon, and the lefTee had com- 
The K'm»* mitted feveral offences which amounted to a forfeiture, for which 
V. Lady the office wa§ fcized, but no [b) objedlion made to its being let 

There fecms a difference between Sir George Reynolds's cafe and this,,becaufe in Sir George Reynolds's 
fafe the grant for years was from the crown, in whom all oiBces, in relation to xht adminiftration of 
juftice, are 0|iginalIy and inherently lodged 5 and therefore, fur the crown to grant out fuch office for 
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^rs, may be liable to the objedions before qientiooed ^ but in this cafe the dean and chapter are the im- 
mediate grantees of the crown, and they hale the office to them and. their fuccclTors for ever in fee, an4 
are perperual gaolers themfejves, and anfwerable to the crown, notwith (landing any fuperior leafe to 
another ; ani therefore they always iak« fccurity of fuch under-leffee for their own indemnit/. 

But fuch offices as do not concern the adminiftratlon of juftice, Hard. 46/ '• 
but only require fkill and diligence, may be granted for years, be- ^^*^ ^ 
caufe they may be executed by deputy, without any inconveni- 
ence to the publick : Therefore, -where a grant for years was made 
of the office of garbler of fpices in London^ it was adjudged to be 
a good grant, or at leaft a good appoinment for years^ within the 
intent of the ftatute i Jac, i. cap. 19. 

The office of printer was granted for years, 6 Car. i. and held Hard. 351, 
A good grant, being but an employment: So, the office of poft- 
maftcr was granted to the Lord Stanhope for years, and held good. 

The office of regiftrar of policies of afliirance in London con- Hard. 351.-^ 
cerning merchants *was granted by the king for years, and ad- 354' 357- 
judged to be a good grant, becnufe it. did not concern the admi- 
niilration of jultice in any court, but required only the ikill of 
writing after a copy : So, the office of making and fcaling fuh* 
poenas \^as granted for years, and allowed to be good ; and there 
ieveral precedents are cited of offices granted for years ; as, firft, 
office^ in which the fafety of the realm was concerned, as the 
office of the warden of a haven or port by H..6. of gunpowder by 
I Car. I, of making gunpowder by Car.-2, Alfo, offices concern- 
ing the trade of the realm have been granted for years ; as i /f. 7, I5ycr, 303. 
of the exchange of money ; 1 8 H. 8. of gager -, 1 7 Rich* 2. of ^S!*' J^?! 
-aulna.^cr, though a feal belongs to it, with which the officer is ^ ^' 
intruiled ; of the letter-office, 3 Car. i. AlCo, offices in courts 
of juitice have been granted for years ; a& the office of furveyor 
of the green wax, of the fixpenny writs in Chancery and ^^-. 
pocnaSy of comptroller and cultomer, and of making out procefs 
in C. E. All thefe, arid feveral others j have been granted for 
years ; but no difpute having been made of the validity of them^ 
how far fome of them wOuld hold at this day, may be a queftioiu 

But where one made .a grant for years of the (lewardfhip of a a Lev. 145. 
court-leet and court-baron, this was holden void as to the courts J,"^^" d *^i 
leet, being a judicial office, but good as td the court-baron, be- wood, 
ing oniy minilterial, and the fuitors judges thereof-, but the grant 
appearing afterwards to be for years determinable upon the death 
of the leffee, it was holden good for both, becaufe there was no p 

danger of its coming to executors or adminiftrators. 

One Mrs. Dennis was found by office to be an idiot ^j nativitaU; »Chan.Ca^ . 
the king grants the cullody of body and eftate to Sir Alexander f^^^p"^* 
Fra^iery his executors and adminiftyators, during the idiocy; Sir z\er, Vera. 
Alexander dies, and then the king grants the cuftody to Mr. 9- t37» 
f^rodgers; and whether he or the executrix of Sir Alexander hzd ^'^' 
the better title, was the queftion ? It was faid to be a truft in the 
Jcing, and therefore not grantable to executors or adminiftrators, 
and that if the grantee die inteftate, there would be none to take 
'^-care of the idiot. On the other fide it was faid, that the king 
M not only a truft, b^it an interell^j and might hj^v? difpofcd of 

the % 
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the profits to his own ufc, or have granted tliem over as he 

thought fit, in cafe of an idiot, thbugh it was otherwife in cafe 

of a lunatick *, and that being a chattel, it fhould naturally go to 

executors ; and to this ooinion my Lord Chancellor inclined, but 

(«) 3 Mod. direfted the validity of the patent to be tried at law : and {a) in 

♦3- Vcrn. jg^ jj^ j-jj^ grant to Sir AUxatider was holden good ; for the king 

'^** ' ' has the fame intereft in an idiot that be had in his ward, which 

always went to the executor of his grantee, though it was other-* 

wife in the cafe of a lunatick. 

sRoiLR^. The office of park-keeper was granted for years, and no objec- 

*74- tion made to it ; for this does not concern the adminiflration of 

'*^^' juftice, but only requires diligence and care. 
Co. Lit Dignities or honours cannot be granted for years ^ as to be 

o C **' b ^^'* duke, baron, ^c. becaufe then they: muft go to the execu- 
tors or adminiftrators, whilft the eftate that (hould fupport them 
would go to the heir, and fo introduce confufion and abfurdity. 
By the^3 if. 6. cap. lo. it is provided, « That no flierifF (hall 
. *' let to farm in any manner his county, nor any of his bailiwicks^ 
** hundreds, or wapentakes ;" which proves that before this fta- 
tute it, was not uni^fual to let them to farm. 

By the 12 C^yr. 2. r/i/. 23. § 27. the lord treafurer, or com-, 
miifioners of the treafury for the time being have power to let 
to farm all or any the rates or duties of excife, upon be^r, ale, 
cyder, and other liquors therein mentioned, fo as the fame exceed 
not the term of three years 5 without which claufe the treafurer 
or commiifioners of the treafury could not have made fuch Icafe, 
though perhaps the king himfelf might, having the abfolute in* 
tereft and ownerfliip therein. 

By the 12 C^r. 2* cap, 2^. §3. power is given to the king's 
agents for the granting of wine licences to any perfon or perfons 
for any time or term not exceeding twenty-one years, if fuch 
perfon or perfons ihall fo long live, upon fuch rent as (hall be 
agreed on, to be paid half-yearly •, but fuch licences are not to be 
granted to any but thofe who perfonally uf(? the trade of felling 
by retail, or to the landlord of fuch houfe, nor (hall the fame be 
affignable, or of any benefit bnt only to the firft taker. 

By the 22 Isf 2^ Car, 2. cap. 14. § 6. power was given to thq 
mafter and chaplains of the Sfivoy, to encourage the rebuilding 
thereof, to demife any of the lodgings for any term not exceed-P 
ing forty years, under fuch rents an they could procure, without 
renewing. 

[By the 27 G. 3. c. 26. the lord treafurer, or commiffioners of 
^he treafury for the time being are empowered to let to farm 
for any term, not ea^cecding three years^ the 4uties upon poft^ 
l^orfes.] 
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(B) Of the Perfons who. may make Leafes : And 
herein, firft, of ' Leafes made by Infants. 

A S to leafes made by infants, or fuch as are under the age of 
-^ twenty-one years, what fecms mod confiderable is, whether 
any, and what leafes for years made by fwch are abfolutely and 
ipfofoBo vpid, or qnly voidable by them 5 about which the opi-t 
nions of the books feem a little unfettled. 

Some opinions are, that all leafes for years made by infants Moor, 10$. 
{a) without rcfervation of rent, are abfolutely void, and pot ^^^:^ ^^^ 
piercly voidable. roIi, Rep. 

441. {a) So, if a trifle only had been referved, as a pe^iper com. Mod. a63*--Bi|t thtt a Icafc ma4c 
py an infant to try hit title is good| though noren( be refeive4» Moor, 105.. 2 Leon. 216. Noy> 130* 

• 

Other opinions there are, that leafes for years in general by in- Lit. § 547* 

fants are only voidable, and not void, without taking notice whe- ^*** ^g ' ^^^* 

ther any rent were referved on fuch leafe^ or not \ and fome even Lev. e. 

feem to hold, that though no yent at all be referved, yet the leafes Moor, 7S. 

are not thereby abfolutely void, but only voidable by the infants ^j^jj haS' 

when they come of age, and th^t they may confirm the fame at been coo- 

their full age by accepting fealty, which isi at leaft incident to ^l°^**^*Jj^ 

Cyery leale, ^^^^ ^ ^^^^^ .^ ^j^^ ^^^^ ^^ Zooch y. Parfons, 3 Buyr. 1806. J 

Alfo, moft of the books agree, that if ^ rent were referved Bro. tit. . 
pn fuch leafe for years, then it would be only voidable by the in- ^fJ^^^*}^* 

r i- ti - ' . t r . 1 . ' t 1 1 .r •' Mx)or,66i» 

tant at full age, without faying how it would be if no rent at Roll. Abr. 
all were refer\'ed, unlefs by implication that it would be yoid in 7^9* 73o- 
fuch cafe. «i^^^-307.» 

• ' 3 P. Wms. 210. 

But all the books agree, that if an infant make a leafe for years, 5 Co. 119. 

he cannot plead non eft fad im^ but mufl avoid it by pleading the '^,^^' ^^> 

fpecial matter of his infancy ; which feems to favour the opinion j^^!* ^ ' 

of thofe who hold, that the leafe is not abfolutely void j for if the Cro.Ellz. 

jeafe were abfolutely void, there does not feem to be any good p^^u^^^i 

ycafon why he might not plead fjon eft faciuniy as a feme cpvert ,0 Co. 4> 

certainly may do in fuch cafe, wbofe leafe is ^bfplutely void, fo ^^^hcad 

tfcat no acceptance of rent after her h^ifband's deaih can make it ^^J^{^^ 

good* ^ ^ . Bac. Abr. (h 3.) 

An infant copyholder without licence of the lord made a leafe Latch. 199. 
for years by parol, rendering rent, and at full age was admitted, ^^^\f'\ 
and accepted tl^e rent, and then oufted the leffee : and in this Aflificid.*" 
cafe, though it was agreed, that a leafe for years, rendering rent, Noy, 92. 
by an infant, of freehold l^nds was only voidable, yet it was *"^ J g"' 
urged that in' cafe of a* copyhold it would be other^ife, becaufe wi'iihraft' 
the leafe not being warranted by the cuftom would be a difleifin to book fays, 
the lord, and, confequently, a forfeiture of the copyhold, which Jj^dtob^* 
l)cing a great mifchief to the infant, the court ought rather to forfchureiT 
help him, by adjudging fuch leafe Xo be abfolutely void : but, pot- tothciord; 
Withftanding this, it was adjudged that the leafe was a good leaft ^Ytdn"*it*" 
^ ayoided, apd th^t a Jeafe for years bv a copyholder without; ^crCfct'it 

licence 
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licence is not a difleifin ; and admitting it (hould be a forfeiture 
in this cafe, yet if the lord enters for it, the infant may re-enter 
upon him, and fo is at no mifchief ; and that the infant having 
accepted the rent at full age, he had made it good and una- 
voidable. 

acceptance made It good. 

If an infant takes a leafe for years of lands, rendering rent^ 
which is in arrear for fcveral years, then the infant comes of age^ 
and ftill continues the occupation of the land, this makes the leafe 
good and unavoidable, and, by confequence, makes him charge- 
able with all the arrears incurred during his minority j for though 
at full age he might have departed from his bargain, and thereby 
have avoided payment of the arrears which the leffor fufFered ta 
incur during his minority, yet his continuance of pofleflion after 
his full age ratifies and affirms the contra£t' j^ initio^ and fo gives 
remedy for the arrears of rent incurred from the time of the 
contra£t made. 

But if an infaijit poffefled of a term for years fells it for money, 
and after he comes of full age receives part of the inoney for it, 
he (hall avoid the grant notwithftanding ; for the contrad, as faid, 
being void in the commencement, it cannot be made good by any 
fubfequent a£):. 

By cuftom in fomc places an infant feifed of lands in focagc 
may at the age of fifteen years make a leafe for years, which (hall 
bind him after he comes of age ; for the cuftom makes fifteen his 
full age for that purpofe. 

An infant made a leafe for years, and at full ag& faid to the 
leffee^ Go4 give you joy of it ; this was holden by Mead a good af- 
firmation of the leafe ; for this is a ufual compliment tq expreft 
one's aflent and approbation of what is done. 

[The father of an infant leafed his fon's lands for 20 years, and 
at full age the fon, upon the back of the indenture, releafed all 
his right to the defendant : it was holden by Wray^ J. that this 
leafe was made by the father, as guardian, and voidable by the 
fon 5 and that the indorfement by the fon was a good affign-i 
ment.] 

If the king within age makes a leafe for years, this is binding 
prefently, and cannot be avoided by him, either during his mi-» 
nority or when he comes of age ; for the politick rules of go-» 
vernment have thought it neceflary that he, who is to govern and 
manage the whole kingdom, fhould never be confidered as a m\^ 
jior, incapable of governing himfelf and his own affairs, 



{C) Of Leafes made by Hulband and Wife : And 

herein, 

I. Of Leafes made by Hufband and Wife by the Common Law* 

^T is clearly agreed, that if a hufband, feifed of lands in right of Bto. tit 
-* his wife, make a leafe thereof by indenture or deed poll, re- ^^^^P^f^^f^t 
ferving rent, that this is a good leafe for the whole term, unlefs the Leafat 24* 
wife, by fome adl after the huiband's death, fhews her diflent there* Cro. jac. 
to; for if flie accepts rent, which becomes due after his death, |^^wuk«! 
the leafe is thereby become abfolute and unavoidable ; the reafon % And. 42/ 
whereof is, that the wife, after her intermarriage, being by law Plow. 1 37V 
<lifable<l to contra£l for or make any difpoiition of her own 
pofleffions, as having fubjecled herfelf and her whole will to the 
will and power of her hu{band, the law thereupon transfers the 

fower of dealing and contra fting for her pofleffions to the huf- 
and, becaufe no other can intermeddle therewith, and without 
fuch power in the hufband they would be obliged to keep them i» 
their own manu ranee or occupation, which might be greatly to 
the prejudice of both; but to prevent the hufband from abufing 
fuch power, and left he fhould make leafes to the prejudice of 
his wife's inheritance, the law has left her at liberty after his death 
cither to affirm and make good fuch leafe, or to defeat and avoid 
it, as (he finds moft fubfervient to her own intereft. 

So, if the wife join in fuch leafe for years by indenture, if not Cro. jac. . 
jnade purfuant to the 32 //. 8. cap. 28, fhe is after her hufband's ^^s* Cro, 
death at liberty either to affirm it by acceptance of rent, or to dif- ^06. Cro. 
fent to and avoid it by bringing trefpafs, i^V. in the fame manner Jac. 617. 
as if (he had been no party thereto •, for her joining during the l^f^'^^xz 
coverture, when fhe was not fui Juris, but under the power of 769I ro'ii^ 
the hufband, v.'ill not bind her after his death ; and if fhe choofes Abr. 350. 
to avoid fuch leafe, notwithftanding her joining therein; then it 
is fo abfolutely defeated ab imrio as to her, that fhe may plead mn 
dimifit, becaufe as to any intereft that pafled from her flie did not 
demifc, nor in truth had any power to contradl, but the whole 
intereft pafled from the huiband, and the lefTee is in merely by 
virtue of the huf band's contraft ; and yet, becaufe the lefTee by 
his acceptance of fuch leafe admitted them both to have poy/er to 
join therein, he niuft accordingly, during the coverture, declare of 
the leafe by them both, as an eifential part. of the defcription of 
the leafe whereby he makes title. 

But tlie indenture or deed poll, whereby fuch leafe was made, 2 Co, 6r. 
being no cfTential part either of the defcription or leafe itfelf, be- ^j^^; \^ • 
caufe the hufband during the coverture might have made it by teon. lU. 
parol only; therefore, it is neither necefTary nor ufual for the Cro.'Eiiz. 
l^St^ in his declaration to make any mention thereof. |^^* ^^^* 

no. Ill; Cro. Ca^. 527. 

So alfo, if the wife's part in fuch leafe were merely void, and Yeiv. i. 
her joining therein would have no eflfeft to help the defcription ^^^"^ 
«f the leafc, then the leflee ought in bis declaration upon iuch c».*J55r* 

leafe 
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Icaft to leave out the wife, otherwife his inferting of her as one of 
the leffors will vitiate his declaration : therefore, where the hufband 
and wife fealed a leafe for years of the wife's lands, and at the 
fame time executed a letter of attorney to a third perfon to deliver 
fuch leafe as their deed to the lefTee, which he did accordingly^ 
and then*the lefiee brought an eje£l:ment, and declared of this by 
baron and feme; to which not guilty being pleaded, this fpecial 
matter was found ; the court, after argument, gave judgment that 
the plaintiff had failed in his declaration, becaufe^ as this cafe was^ 
it was only the leafe of the hufband 5 for the delivery of the deed 
being effential to make it a complete deed, this ought to have been 
done by the wife herfelf in perfon ; for fhe not being fui jurif 
could not by fuch letter of attorney delegate any power or autho- 
rity whatfoevcr to another, but fuch delegation was merely null 
and void ; and, by confequence, the attorney's delivering it in her 
nam^ was to no purpofe, but it was only the leafe of the hufband, 
as being only effeftually delivered by him 5 and, therefore, the 
plaintiff ought to have declared accordingly ; for upon the matter 
it was no leafe by the hufband and wife, and then the plaintiff de-^^ 
daring upon it as fuch, hath failed in his defcription of the leafe 
whereon he was to recover. 

Accordingly in another cafe, where in ejeftment the plaintiff 
declared on a leafe by the hufband only, and not guilty pleaded, thc- 
like fpecial matter was found as in the former cafe, and exceptioii 
taken to the declaration, becaufe the wife was omitted ; yet th<j 
court held the declaration good, and difallowed the exception, be- 
caufe her manner of joining in the leafe was metely void, as if (he 
had not been named therep*, and then the plaintiff in his defcrip- 
tion of fuch leafe did well to omit her. 

But now if the hufband and wife join in a leafe for yeftrs by parol 
of the wife's lands, rencjering rent, or if the hufband folely make 
fuch parol leafe, rendering rent, this determines abfolutely bjf 
his death, fo that no acceptance of rent, or other adi done by the 
wife, will prevent its avoidance j the reafon whereof given in the 
books is, that hex affent ought to appear to be given at the time 
when the leafe was made, which without fome deed or inflrument 
in writing it cannot do 5 but this feems a very indifferent reafon, 
when in the cafe of a leafe for years by the hufband, folely by 
deed, her aflent appears not at all, but rather the contrary ; and 
yet fhe may affirm fuch leafe, if fhe thinks fit, after his death, as 
well as if fhe had joined therein ; therefore a better reafon for this 
diftinftion feems to be, that the inheritance and right of the 
eftate continuing ftill in the wife, notwithftanding the intermar- 
riage, if the hufband does nothing to difcontinue or devefl that 
eftate, all charges of his thereout fall off with his death, which 
determines his power and intereft over the eftate ; but a leafe for 
years being an immediate contraft for or difpofition of the land 
itfelf, if the fame appears in writing duly executed, fo that there 
can be no variation or devi.ition therefrom attempted by the leffec 
after the hufband's death *, the law fo far gives countenance to 
fuch leafe, for the encouragement of farmers and hufbandmcn, 
that the fame ihall continue in jforge till tlie wife's a^ual diffent 

or 
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tt difagf eerhcnt thereto ; but becaufe there can be no fuch cer- 
tainty of the terras of a parol leafe, when nothing appears in writ- 
ing to manifeft them \ therefore they^ like other charges of the 
husband, fall off and drop with his eitate or intereft therein. 

If the hulband and wife make a leafe for years of the wifeV I'lttt. tou 
land| without refervation of any rent, yet it hath been 4id judged Cro.Eiw. 
that this is a good leafe by them both during 4he coverture, and fo"and 
that the wife, after the hufband's death, may affirm the lame by Mordant. 
acceptance of fealty, or bringing an a£lion of wafte 9 fo that the [/** ^Qo^" 
refervation pf rent is not efiential to the exigence or continuance straphuis, 
of fuch leafe after the huiband's ddlth, but only a writing atteft- Cowp. izoi. 
ing the fame, and the wife's allowance and approbation thereof; ^^^^^^^ 
for as the hulband made fuch leafe at firft, without any refenra- wayofmort- 
tion of rent 5 fo the wife, if flie thinks fit, may continue the Icflee ga«« by huf- 
In poflelBon, after his death, upon the fame terms. J/ifc of the 

wife's inheritance, >Aichotic any fine levied ; and on rje^lment brought by the lirife after the huAond*! 
death againfl the mortgagee in pofl*enion, circumftances of confiroation by the wife when difcovert 
iHrere holdisn to be a defence jn the eje^meot, although there was no adtual delivery of the deed. But 
fee Drybutter v. Bartholomew, 2 P. Wms. 126.] 

The hulband being feifed of copyhold lands in right of his wife iRoU. R^ 
in fee, makes thereof a leafe for years, not warrartted by the r**'^^'' 
cuftom, which is a forfeiture of her eftate ; yet this fliall not bind Savcrn^* 
the wife, or her heirs, after the hufliand's death, but that they may Smith. Cw. 
enter and avoid the leafe, and thereby purge the forfeiture; and Head'^l' 
the diverfity feems between this aft, which is at an end when the chaioner, 
leafe is expired or defeated by the entry of the lord, or the wife, af- 4 Co. ly* 
ter her hufband's death, and fuch afts as arc a continuing detriment 
to the inheritance ; as wilful wafte by the hu(band ; or fuch ads 
as tend to the deftruftion of the manor, as non-payment of rent, 
denial of fuit or fervice ; fuch forfeitures as thefe bind the inhe- 
ritance of the wife after her hufband's death ; but in the other 
cafes the hulband cannot forfeit by his leafe more than he can 
grant, which is but for his own life. 

If the hufband, feifed of a copyhold manor in right of his Cro. Eiu. 
^ifc, lets copyhold land, parcel thereof for years, by indenture, p9. 
and dies, this (hall not dcftroy the cuftom of demifing by copy, v.^RuLey, 
becaufe the wife may enter and avoid that leafe, the hufband 
having no power by his own aft or difpofitiort to bind the 
inheritance of the wife. 

A matt feifed of lands, in right of his wife, makes a leafe for Cro. Ellz. 
years thereof by parol, and then he and his wife levy a fine to ^ V^' 
ftranger, and die: it was adjudged, that the conufeee of the fine 2 Co. 77 J 
ihould avoid this leafe ; for being made by parol only, it was ab- Harvey ani , 
folutcly void as to the wife, fo that no acceptance, or aft of hers, '^^o"^"- 
after his death, could make.it good; and then the conuzee, who 
came in wholly by the wife, fhall take advantage thereof as the 
\vife herfelf (liould have done, for the hun)and's joining in the fine ' 

ivas only for conformity; for the whole eftate and inheritance paiTed 
from the wife, and nothing from the hufband ; and of void afts, or 
when they begin to be fo, ftrangers may have the benefit. 

But where the hufband and wife by indenture made a leafe for 3Leon.i53. 
ninety-nine years of the wife's lands, though without refervation of ^^^- e''*- 

7 rent,. ^ 



i6 ILeafest ahD €ttm for W^atit. 

and Oliver, rent, and after joined in levying a fine of the reverfion to a ftrangcr } 
-^j^!^' the better opinion was, that the conuzee ihould hold fubjeft to this 
to^th «- leafe, for being by indenture, it was not abfolutely void (a), but 
porters. only voidable by the wife after her hufband's death ; and then when 
[(ji) But the ^Q JQjns in a fine of the reverfion, before her time of cle<9:ion for 
decd*by a * avoidancc thereof comes, this deftroys her own power of eieftiori, 
ianarried wo- becaufe now flie has nothing more to do with the eftate ; and it 
man 15 mere- cannot transfer a like power of eleftion to the conuzcc, becaufe 
Perk. * tbat was a thing merely in aftion, and peculiar , to the wife, in re- 
§ »^4-] gard of her coverture, and, confequently, the Icafc is become ab- 

folute, and the conuzee (hall hold fubjecl thereto. 
Cro. Jac A. and J?. joint-tenants for their lives ; A, takes C, to hufband ; 

4x7. Roll, and they, by indenture, let their moiety for twenty-one years, re- 
Rep. 401. fgj-ying tent; then the wife dies, and B, the furviving joint- 
3Bulf. 272. tenant, would have avoided this leafe, as the wife might have done 
Roll. Abr. jf {}je had furvived her hufband : but it was adjudged, that the 
f Mod.^po. ^^^f^ being only voidable, and not void, quoad the wife, by her 
^litarey if death this power of avoiding it is gone, and cannot be transferred 
the hufband |.q ^\^q furviving joint-tcnant, who claims not under, but paramount 
iTasanyi^nd ^^^^ > ^"^ ^^en the leafe is become unavoidable during the life of 
Dvhatrcme- the Other joint-tenant, for the leafe being good at firft, the wife's 
Hy for the difagreement to make it void, was more neceffary than her aerce- 

vTcnt incur- -^ ^ i -^ j 

led after the ment was to make it good. 

-wife^s death, for the reverfion to which it was incident goes to'the furviving joint-tenant, but he bejiig 
So of that by title paramount, the leafe has nothing to do with the rent, and the hufband, for want of » 
reverfion, can neither d ((train nor avow for the fame. But quarcy if he may not maintain an adion of 
debt or covenant in law, or exprefs covenant for. payment of the rent, if there were any ; ^ vidi Bro. 
tit. LeafeSf 4. Det. 7. Dyer, 28. b. 29. a. Roil. Rep. 442. 

<?rb. Eit». Hufband and wife, joint-tenants for fixty. years, if they or ei- 
487. Moor,^}jgj.Qf ti^^ji^ Jq ]Q„g jjyg^ ^}jg hufband by indenture lets the land 
Cruie and f^^ ^^y ycars, to commence immediately after his deceafe, and 
Locroft. dies, the wife furvives ; and if this was a good leafe to bind the 
Co. 155. wife, was the queil^ion. It was objedled, that it could rfot bind 
the wife, becaufe it was not to commence tijl after the hufband's 
death ; that he might have outlived the whole term ; and there- 
fore it was as if he hild granted the term to commence after his 
death ; which being but a grant of bare pofSbility, had been cleat- 
ly void. ,2. It was objefted^ that the hufband dying before the 
leafe took effefi, the intereft in the whole term vefted in the 
wife by furvivorfhlp, and then the hufband's difpofition, which 
took not effcft till his death, came "too late to prevent it. But, 
notwithftahding, it was adjudged to be a good leafe, and not like 
the cafe put of a grant of his term after his death, for there no- 
thing paffed till his death but a bare poffibility only j but here a 
good term is created in interefl prefently, to take efFed in pof- 
fefTion after his death. As to the fecond point, the hufband 
having ~an intereft to difpofe of, he might in his life-time, have 
difpofed of the whole terra, and it woul^d have bound his wife ; 
then here when he hath, by an adl executed in his life-time, dif- 
pofed of an interefl in part of the term ; this, by the fame reafon, 
muft be goodj and binding upon his wife. 

Huiband 
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tiufband and wife made a leafe for years, by indenture, of the Dyer, 159. 
'WiFe^s lands, referving rent ; the leffee enters 5 the buiband, be- ^**"*^^Jjj^ 
fore any day of payment, dies ; the wife takes a fecond hufband, i^^ep. 132. 
and he at the day accepts the rent, and dies : it was holden, that s. c. cited, 
the wife could not now avoid the leafe, for by her fecond mar- 
riage (he transferred her power of avoiding it to her hufband, and 
his acceptance of the tent binds her, as her o^Vn before fuch mar- 
riage would have done ; for he by the marriage fucceeded into 
the power dnd plade of his wife, aiid what (he might have done, 
cither as to aflSrming or avoiding fucli leafe, before marriage, the , 
fame may the hufband do after the marriage. 

A woihah, guardian in focage, marries and joins with her Plow.ipjj 
hufband, by indenture, in making a leafe for years of the ward's o^o«^n »«<* 
lands, yet after her hufband's death (he may avoid the fame 5 for {It. 35i°'a. 
though thb hufband has abfolute power to difpofe of ail chattels. Roll. Abr. 
cither real or perfonal, whereof he IspofTefTed in right of his wife, 343* 
and the wardfhip of the body and land, in this cafe, is but a 
chattel ; yet the wife being pofiefTed of it in right of the infant, 
and accountable to him for the profits when he comes of age, the 
hufband's difpofition fhall not bind her after his death, but that 
(he may avoid it in right of the infant, whofe guardian (he ftill 
continues to be ; and her own joining in the leafe was not mate- 
rial, becaufe (he was then under coverture, and had no difpofing 
power at all. 

As the wife*s accbeptance of rent Or fealty, i^c. will make good 3 Bulf. 274. 
and unavoidable leafes for years, made by her and her hufband, ^^^* ^^P* 
or by her hufband folely, if they be by indenture or deed poll j fo if ^°^* 
the wife die before her hufband, the fajpe ele£lion and power of 
affirming or avoiding fuch leafes defcends to her ifTue or heir ; for 
fuch leafes are good, till thofe who fucceed to the eflate defeat 
and avoid them by their difagteement thereto. 

Therefore, where a woman tenant in tail, having ifTued by a YtU. 7?. 
former hufband, after his death married a fecond hufband, and Jj^*^ "* 
they, by indenture, joined in a leafe for years of the wife's lands, "^* 
rendering rent, and then the wife died without ifiue by the fecond , 
hufband, fo that he was not entitled to be tenant by the curtefy, 
it was holden, that till the iflue by the firfl hufband entered, this 
leafe remained good ; and therefore, the hufband there recovered 
in an aQion of covenant againfl th6 leflee, upon ifTue found for 
him, that there was no entry made by the wife's iffue, becaufe 
till then the leafe was ftill fubfifting, and confequently, the lefTee 
bound by his covenants in fuch leafe. 

So, where a man, feifed of land in right of his wife, makes a 9 H. 6. 43. 
leafe for years, rendering rent, and then his wife dies without ^' ''^' 
iflue by him, whereby he is not tenant by the curtefy, but his ,^3?*''^' 
eftate determined ; yet he may avow for the rent till the heir hath Vaugh. 4.5, 
made his a£tual entry, becaufe the leafe was at firft good, and 
drawn out of the feifin of the wife j and therefore, till the entry 
of the heir, remains good between the lefTor and lefTee, fo that 
the lefTee. may maintain an a£tion of covenant, and the lefTor 
diftrain and avow for the rent, till the heir hath catered. 

C Of 
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Of Leafes made by Hufband and Wife purfuant to 32 i/. 8. c. 28. 

3* H. 8. This ilatute hath made an alteration in the common law, and 

^' *^* enabled all hufbands, ieifed of lands in right of their wives, ta 

make leafes for twenty-one years, or three lives, obfcrving the 
diredlions therein mentioned ; which leafes bind the wives and 
their heirs, fo that they cannot now, after the hufband's death, 
avoid fuch leafes as they might have done at the common 
law ; but if the diredi^ns in that ftatute are not obferved, then 
the common law takes place, and the wives and their heirs are at 
liberty to avoid fuch leafes in the fame manner as they might have 
done before. 

But as to the feveral qualifications requifite to make fuch leafes 
good and binding, they being treated of at large under the head 
of Leafes by EccleCaftical Perfons, letter (E), we (hall here oiily 
infert one cafe for the better underftanding of the ftatute. 
tro. Car. Hufband and wife, the hufband purchafed land to him and his 

ftz. Smith wife, and their heirs, and afterwards he, without his wife, lets 
fThil'^fe* ^^^ ^^"^ ^^^ ^^^'y y^^^s, {a) if they fhould fo long live, rendering 
was never 28o/. per antu rent at the two ufual feafts, during the term ; then 
.decided, for, fj^g hulband dies; and if this leafc fliould bind the wife, by the 
quew:" of 3^ :^' 8. c. 28. was the queftion ? And it was holden by three 
Lord Ho- juftices that it fliould j for tho words of the afl: are, T^hat all 
^^^^y leafes to he made by any per/on or perfons having any ejiate of inherit^ 

fpecial'vcr- ^^^^ infee-Jimple orfee^tatly in the right of their ivives, or jointly tvtth 
dia was their wives f of an ejiate of inheritance^ made before the coverture or af^ 
found, and fer^Jhall he good, provided that the wife be made a party to every fuch 
was after- ^^^fi ^° be made by her hufband of any manors, &c. being the inherit^ 
wards ended ance of the wife i and that every fuch leafe be made by indenture in the 
by arbitra- name of the hufband and wife, andfhe tofeal the fame, and that the 
U) Note 5 ^^*^i be referved to the hufband and *wife, and to the heirs of the wife, 
tbere was according to her ejiate of inheritance therein ; fo that the wife is ap- 
niadr«f on P^^^^^^ ^° j°^" ^^^y when fhe hath the fole inheritance by the ap- 
thcfe words, pointment of the rent, to be referved to the heirs of the wife, and 
if, &c. as not when (he. hath a joint eft ate, as in this cafe ; and then clearly, 

t?nMn« of ^y ^^^ ^°^y ^^ ^^^ ^^* '^^ ^^^^^ ^y ^^ hufband folely is good, and 
the leafe, the provifo doth not extend to it. 

which, as it feems, dctermii>^d by ihe death of either of them. Cro. Jac. 378. 5 Co. 9. 



(D) Of Leafes by Tenant in Tail : And herein, 

I. What Leafes Tenant in Tail might have made by the Common 

Law. 

Oo. Lit. 1 F tenant in tail after the ftatute Je donis had made a leafe for 
^5. b. 1 years, and died, this leafe was not abfolutely determined by his 

death, but the iffue in tail was at liberty either to affirm or avoid it 
as he thought fit 5 and the reafon why fuch leafes for years wei'e 
not holden to be abfolutely dcterniined by the death of the tenant 
in tail, who mad^thcm, was, either becauf^; they wete drawn out 

©f 
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of an eftate of inheritance, which by poffibility might continoe for 
-ever, and therefore was capable of enduring fuch a leafe for y«a.rs 
thereof j or becaufe, being executed by the entry of the leflec, 
there ought to h^ an aft of equal notoriety to defeat and undo it j^ 
which if the iflue in tail thought fit to wave, the leflce then cdn-* 
tinued his pofleffion in virtue of the firft Contraft and entry. And 
this was but a reafonable liberty given to the iflue in tail, becaufe 
it might well be fuppofed tliat his anceftor was not qualified to 
keep all his poflTefEons in his own manurance and occupation, but 
muft neceflarily let them out to farmers and hufbandmen, who, 
by their flcill and underftanding in the arts of agriculture and huf- 
bandry, would be beft able ^o preferve and improve the foil j and 
by their yielding an annual rent or income to the leflx>r or tenant 
in tail himfelf, would enable him. equally to provide for the necef- 
Uties and exigencies of himfelf and his family ; and fince the iflTue 
in tail, Mrho was to fucceed to the inheritance and poflfeflions o£ 
his anceftor, might be fuppofed equally ignorant of the way and 
manncr^of improving and managing them to the beft advantage, 
and would therefore be under the like neceffity of letting them 
out to others, and yet, perhaps, not be able to get fo good a rent 
or income for them ; therefore, to prevent the charge and trou-* 
ble of renewing fuch leafes, or the difficulty of finding out n6w 
tenants upon every death, the law thought fit not to intermeddle 
one way or another therewith, but left it to the choice of the 
iffuc in tail, whether he would continue them or not. Another 
reafon why the law would not condemn fuch leafes as abfolutely 
void by the death of the tenant in tail, might be, the difcourage- 
ment that would thereby arife to farmers and hufbandmen, who 
would not be eafily induced to take leafes, or bcftow any great 
pains or labour* upon poflieffions, which they were to hold by fo 
precarious a title as the life of the tenant in tail only ; and there- 
fore, for thefe. and other reafons, fuch leafes for years were not 
looked upon to be abfolutely void and determined by the death of 
the tenant in tail who made them ; but thq ifliue in tail fucceflive- 
ly, as each came into the eftate, was at liberty either to continue 
or avoid them, as they found convenient ; and by this liberty the 
iflue in tail was fufficiently fecured againft any injury or inconve- 
nience arifing from the contradVs or leafes of his anceftor, and the 
ftatute de donis in no danger of' being impeached, fince it was in 
the iflue^s own choice to confider thereof, and to govern himfelf . 

accordingly, either in the affirmance or avoidance of fuch leafes, ^J count 
as he fouiid moft for his advantage \ therefore, {a) acceptance of of Bedfoid a 
the rent, or fealty, or bringing an a<Slion for recovery thereof, or "^f^^- "B^"'« 
an aftion of wafte, were fuch a6ls as amounted to a confirmation ^'^*^ ^^^' 
of the Jeafe, becaufe thefe plainly manifeftedhis intent to continue Dyer, 46. a. 
the leflee in poffeflion upon the terms of his leafe ; and by confe- 5i« t>« 95' 
quence, fuch iflue could never afterwards avoid it during his own ti^Xceptl' 

1"C, " ancCf J 3. 

If tenant in tail makes a leafe to A. for twenty years, and the 
leflee makes a leafe to B, for ten years, and then the tenant in tail 
*ic«, and the iflue accepts the rent of -B, this is no afiirmatioa of 
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the Icafe, bccaufc S. was under no obligation of payiiig hiS rent 
to him, and is anfwerable for it over again to jf. and therefore 
his payment to the ifTue in tail was voluntary, and in his own 
wrong, and the iflue's acceptance thereof not conclufive more than 
if he had received it of a mere ftranger 5 and, by confequence, 
the iflue in tail, notwithftanding fuch acceptance, m^y enter and 
* avoid the leafe : but if the iifue had accepted the rent from ji. 

this had amounted to a confirmation of the leafe made to ^«, and, 
by confequence, he could not after avoid the leafe to J?., which was 
derived thereout. But if ji. had afTigned five acres of the land in 
leafe to JB. for the refidue of twenty years, and the ifTue in tall 
had accepted the rent from 5., this would amount to a confirma- 
tion of the entire leafe to .^^., bccaufe the rent ifTuing out of tht 
whole, and out of every part of the land, B. as to thefc five acres, 
fucceeded in the place of -^. by having his whole interefl therein } 
and then the ifTue in tail, by acceptance of the rent from one, whofc 
part, as to him, was equally chargeable with the whole rent, hath 
given his confent, that the whole eflate chargeable therewith fliall 
continue, though he chofe to take his rent out of part only ; for 
otherwife he would do injuflice to -^., who would be liable to 
make recompence to B, for the overplus of the rent, and yet have 
no recompence himfclf, if the ifl'ue might defeat the refidue of 
the leafe remaining in his hands. 
Dyer, 51. b. Tenant in tail, before 27 H, 8. c 10. of ufes, made a feofTmcnt 
^ R*ii^' *' in fee to the ufe of himfelf and his heirs : and, after, he and his 
Rep; 260. feoffees made a leafe for years, rendering rent, and after the ftatute 
3 Leon. 154. made, tenant in tail dies feifed, and his ifTue aliens the land by 
* ®"JJ'44- fine before entry upon the IcfTee, or receipt of the rent : the great 
queftion was, if he might after avoid this leafe ; and by the better 
opinion of the juftices of both benches, prater Sanders y the alienee 
"could not avoid it, whether he received the rent or not, for the leafe 
was not abfolutely void by the death of the tenant in tail, but only 
-voidable by the ifTue by his entry \ then when the ifTue, before fuch 
entry, conveys over the land to a flfanger,'thc Ifeafe, being not 
then avoided, continues flill a charge upon the eflate, and the 
ftranger cannot enter to avoid it, becaufe a right of entry can no 
more be transferred to a flranger than a right of adbn, and by 
confequence, the conufee mufl hold fubje£l thereto, havuig no 
means to avoid it. 
Co. Lit. If tenant 4n tail enfeoffs his €ldcfl fon within age, and he after 

349- *• full age makes a leafe for years, and then the father dies, where- 
l>^t^^iX. by he is remitted to the eflate-tail, yet he fhall not avoid the leafe: 
fo, if the fon had difTeifed his father, and had niade a leafe for 
years, and then the father had died, by which ^ difTeifin was 
purged, yet the leafe would continue good and uasivoidahle ; be- 
caufe in thefe cafes th& eftate, out of which the leafe was de» 
rived, is not defeated, but only the nature of it altered an4 
changed ; and the leafe for years being an immediate difpofition 
of the land itfelf, fo long as that continues in the fame perfon 
that made the leafe, fo long there is an eftate capable of enduring 
the leafci and confequently» the leflbr fiiall not avoid it \ but if 

^ ^9 
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the fon after fuch feoffment or difleifin had at full age granted z 
rent-charge, conimon of pafture, cfrV. and then the father had 
died, this remitter and alteration of the nature of the eftate would 
difcharge the land- of thofe charges ; becaufe being granted at 
firft out of a defeafible eftate, they were of courfe liable to be 
defeated with that eftate, and when that eftate is defeated and 
gone, fuch collateral charges drop and fall off* with it ; but the 
Icafc for years, in the other cafe, carries the very pofieffion of the 
land itfelf, and then the alteration that is made by the remitter can 
only work upon the reverfion which was left in the leflbr, not 
upon the poffeflion of the leflee,. which was divided and taken 
out of the eftate before that remitter took effcSt ; and the leafe 
being made when he was at full age, prevents the operation of 
the remitter as to that leafe, which was his own a£l. 

Tenant in tail made a feoffment in fee to the ufe of himfelf and Moor, pi. 
his heirs, and after made a leafe for years, rendering rent, and *'43» 
died ; the iffue accepted the rent : it was holden, that this did 
not affirm the leafe, becaufe the iflue was remitted to the eftate- 
tail by defcent, and fo the leafe utterly void, being made by the 
father, then tenant in fee«fimple ; and the difference between this 
cafe and the cafe next but one above-mentioned, feems to be^ 
that the leafe there being before 27 //. 8. cap. 10. the pofleffion 
pafled from the feoffees, and not from the tenant in tail himfelf, 
and then when that ftatiite came, it could not execute the ppflef* 
fion to the ufe, as to the reverfion which was left in the feoffees ; 
and fo the pofleffion of the leflee continued untouched by that ' ' 
ftatute, and drawn out of the legal poffeffion of the feoffees, and 
and then the bare remitter of the iflue, as to the reverfion, could 
not defeat the pofl!cffion of the leflee, which was not drawn out 
of any eftate his anceftor had then in poffeflioit ; but he muft 
avoid it by entry upon the aid and Gonftru£lion of the ftatute Je 
ionis : but in this, the leafe for years is drawn out of the fee- 
fimple and eftate, which the tenant in tail had in poflefllion him- 
felf ^ and then the remitter, which is wrought by the defcent^ 
defeating that eftate, avoids the leafe likewife* 

If tenant in tail makes a leafe for ten years to begin ten years Dyer,*79.jL 
hence, and dies, and the iflTue within the ten years enters and Pio*'»436' 
makes a feoffment in fee, the feoffee, at the end of the ten years, . 
(hall have eledlion either to affirm and make good fuch leafe, or 
to avoid it ; for upon the death of tenant in tail the pofleffion was 
become vacant, and none had a right to enter but the ifll^e in^ 
tail, for the time of the ieflee's entry was not yet come \ then, 
when the iflTue enters generally, his primary right was, in refpeft 
of the inheritance, defcended to him as iflTue in tail, and he had 
no occafion to dire£); his entry at that time to any other purpofe \ 
and therefore his entry (hall be intended, in refpeft of the eftate* 
tail defcended to him \ and when after fuch entry he makes a . . 
feoffment in fee to a ftranger, this transfers the pofleffion juft in 
the fame j^ight as the iflTue in tail himfelf had it, without any 
thing done to determine his election one way or another } and 
then the fame po>i«rer of fledion pafies incorporated in the feoflP- 
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naent ; and the feoffee, when the time for making ufe thereof is 
con\f, may ufe it cither to determine the leafe by oufting the 
lefTee, or to affirm or make it good by acceptance of rent from 
him. 
Pyer,279.a. If tenant in tail makes a leafe for years, to begin after his 
How. 436. (Jeath, rendering rent, and dies, and the iflue accepts the rent^ 
yet ManwQod was of opinion, that he might notwithilanding en- 
ter, and avoid the leafe ; and the reafon he gave was, becaufe the 
leaie did not take efFcft in pofleffion during his life ; fed Catlyn 
(tf)Buty«.5 hoc negavit; and it feems with good reafon; for fmce the eftate- 
forin Carth. j.^jj jg ^^ eftate of inheritance, capable of enduring fuch a leafe, 
\htQfiy- where the difference is between letting it to begin prefently, and 
monds and letting it to begin after his death, or, as it is in the next*preccd- 
Cudmore, It jj,g ^^£q^ ^q begin ten years hence, when he himfelf dies in the 
agi^> «nd mean time, does not at all appear *, for the leafe binds from the 
ypfoivcd by time of the making in one cafe, as well as in the other, though 
th* ^^tT* ^'^ '*"™^ ^^ ^^^^'^ commencement in poffcffion be different ; and 
nant in uU fi^CC the iffue in tail is no more bound by the one than the other, 
makes a it feems hard and inconfiftent to take from him his power of elec-- 
Vth**Lnd8 **^^ ^^ continue the one leafe, and yet allow it him in the other 3 
entailed to therefore it (hould feem, the leafe in either cafe is [a) abfolutely 
commence yoid, but that the iffue hath eledion to continue or avoid it, as 
death *this ^^ himfelf thinks fit, and, by confequence, his acceptance of the 
is' void ab rent hath determined his eledion to continue the leafe, and then 
w/Vitf. he can never enter after to avoid it. 

7C0. 14. a. If a tenant in tail makes a leafe for life, by which he gains a 
Co. Lit. jj^^ reverfion in fee during the life of tenant for life, and after he 
Co. 147. grants a rent-charge, ot makes a leafe for years, and then the te- 
Mopr, 3J5. nant for life dies, whtreby he is become again tenai^t in tail, and 
the reverfion in fee, out of which the rent-charge or leafe for 
years were to take effeft, defeated, yet fliall the leafe or rent con- 
tinue good againft himfelf, becaufe though they were granted out - 
of a defeafible poffeifion, yet they were granted likewife by him. 
who had the true and ancient right in him, and fuch grant or leafe 
w^ould have bound both, if the defeafible pofleffion had been In one 
« hand, and the ancient right in another, and both had joined 
therein : fo, by the fame reafon, when fuch defeafible poffeflion 
and ancient right are conjoined in one perfon, and he makes fuch 
Jcafe or grant, though the one fails, yet the other will.be called 
in to fupport them : fo, if fuch tenant in tail had made a feoff- 
ment in fee upon condition to the ufe of himfelf and his heirs, 
^nd then had made fucli Jeafe, or granted fuch rent-charge, and 
after the condition were .broken, yet the leafe or grant would ftill 
continue good againft him during his own life, becaufe made by 
one who had all the right, both ancient and new, in him at the 
lime of making or granting thereof. 
v«Bt. 357. jt* tenant in tail, remainder to -S. in tail, A. rhakes a leafe for 
»oT" .the life of the leflce not >?tarranted by the ftatute of 32 if. 8. 
cap. 28. and dies, leaving B, in remainder his heir ; ^. by inden- 
ture makes a leafe for 99 years, to commence after the desith of 
the tenant foT Jifc, ren^rjng rent \ the^ the tenant fqr life fur/« 

renders 
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renders to jB. upon condition and dies; S. fufFers a common re- 
covery with fingle voucher, and dies ; the le flee for years enters, 
and the heir of A diftrains for the rent •, and if this diftrefs was 
lawful, was the queftion ? For the leflee it was argued, that it 
was not; for either -B. was remitted by the furrender, or he was 
not ; if he was remitted, then the leafe for 99 years, which was 
derived out of the new reverfion in fee, aad defcended to him 
from ^. was by fuch remittee determined ; the reverfion out of 
which It was derived being vanifhed and gone ; and then he could 
not diftrain for rent where no leafe was in being : if he was not 
remitted, the acceptance of the furrender being his own a£l, and 
but upon condition, then he was ftill in of the defeafible eftate 
defcended to him from A., and, by confequence, his recovery 
with fingle voucher could not bind his entail, nor the remainder 
over ; and then when he died without iflue, (as to make it a cafe 
it fhould feem he mull,) both his defeafible eftate by the death of 
the tenant for life, and his own eftate-tail were determined and ^ 

gone ; and confequently, adniitting the ieafe continued, (which 
it did not,) yet his heir was not entitled to the rent, but thofe in 
remainder. But it was adjudged 'in C.B, that the diftrefs was 
lawful ; for the lel^fe for life ,made by j4. could be a difcontinu- 
ance no longer than during the life of the leflee ; then wh6n B* 
after the death of j4. made a leafe for 99 years by indenture, he 
having then the right of the entail in him, clothed with a defea* 
fible fee-fimple, this leafe, when the difcontinuance wasatan end^ 
(as it was by the furrender of the tenant for life, or at leaft by 
hi? death,) is good againft himfelf by eftoppel, if npt in point of 
intereft ; and then, he being tenant in tail, the recovery with 
fingle voucher binds that eftate-tail and remainder, and, by con- 
fequence, his heir has a good title to the rent, and his diftrefs 
. well taken for it. Note ; A writ of error was brought of this 
judgment in B. R. and the cafe argued, but no judgment appears, 
.nor are the reafons before-mentioned taken notice of in the re- 
port ; but yet they feem eafily deducible from the report, and arc 
the chief reafons (as it fhould feem) upon which the judgment in 
C.B, could be founded. 

jti, tenant for life, remainder to B. tti tgil, B. lets to C. for Dyer, 51. b. 
years, to commence after the death of -^., then B. fufFers a rcco- *" margin^ 
very to D. and dies; the leafe for years holds good againft Z). 
In this cafe it muft be intended, that the recovery was fufFered 
after the death of A.y for during his life B, was not tenant to a 
precipe ; then admitting the recovery to be after the death of -rf., 
this was after fuch time as the leafe took effeft againft B, fo as to 
be abfolutely binding upon him ; and when he afterwards fufFers 
a recovery, this bars the eftate-tail, in refpeft of which only the 
leafe was violable, and, by confequende, the recoverer, who has 
not that eftate-tail, muft hold fubje£l to the leafe, andean no 
ways avoid it. 

So tenant in tail, with power to make leafes, l£c. made a leafe Lev. 167. 
for twenty-one years not purfuant to his power, and then levied a ^'^' *^^' 
fine, and died, leaying iflTue; and if the conufec fliould avoid Keb^TT^*' 
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Opey and this leafc, a^ the iffue might have done^ if the fine had not beeil 
"^MS^e"'* ^^vied, was the queaion ? for the leafe did not take cfFeft during 
s. c. cited, the life of the tenant in tail j ^nd it was agreed, that (a) if tenant 
and there in tail grant a rent, or acknowledge a (latate, or make a leafe for 
tkc DoillSn' y^^^^ ^^ '^^S*" ^^^^^ ^^s deathj, that thefe are void as to the iffue, and 
that it was* not merely voidable 5 but if tenant in tail make^ a leafe for year* 
neither well without refcrvation of any rent, this is not voiJ, but only voidable, 
Sciitc" ort- ^^^^^^^ ^^^ '^^^ "^^y affirm it by acceptance of fealty. And by allj^ 
ed in the ' cxcept Twifdefty the leafe in. the principal cafe was holden not to be 
books? for abfolutely void upon the death of the tenant in tail, b\it only void- 
itJnu was ^^^^^ becaufe it was an immediate difpofition of the land itfelf, and 
thus : A therefore differed from the cafes of collateral charges granted there* 
man feifed out ; and they held it to be for the benefit of the iffde to have fuch 
•"uafc'fOT * leafes only voidable ; and fo indeed it is, as appears by all the cafeSj 
99 years, if and rcafous before mentioned : then this leafe not being abfolutely 
three per- yQ\A^ but only Voidable, when the tenant in tail levies a fine, by 
lived ^ *thfn ^^ich he binds the eftate-tail, and bars the iffue before the time of 
be fettled ele£lion for avoidance thereof is come ; this does not make the leafe 
the i^ever- Indefeafible, but transfers the eftate chargeable ^ith th'e future 
h*mfei??n '^^fe juft in the fame manner it was in the hands of the tenant ii^ 
tail, with tail, without aiiy a£b done either to affirm or avoid it ; and then the 
^^^^ r conufee, when the leafe i^ to commence in poffeffion, muft have 
for 41 years, ^^ fame clcftion of avoiding or affirming it, as the iffue in tail 
and then he would have had ; for if the leafe was voidable, and the levying of 
inade fuph a ^^ gj^^ before its Commencement had no influence upon it one way 
died $ the ^^ Other, then it muft continue voidable ftill, and it muft continue 
fon, who fb only as to the conufee 5 for the tenant in tail, or his iffiie, have 
•n*taif*and* nothing to do therewith, and, by confequence, if it does not con- 
not the fa- tinue voidable as to the conufee, then he may ufe his power either: 
thcr, (as it to affirm or avoid it, as he fees moft convenient : and a diverfity 
In die '"*^ was taken between a voidable leafe by tenant in tail, which is to 
book?,) le-r commence in prafentiy and fuch voidable leafe as is to commence 
Vied a fiae, infuturo \ for {b) if tenant in tail makes a leafe for year5 to begii^ 
^wfiitf** prefently, which is not warranted by 32 H. 8. c. 28. and, confe- 
thcfirft leafe quently, is voidable by his iffue, if he in the mean time conveys 
dctermbed, Qvcr the land by fine, the conufee fliall hold fubje£l: to that leafej^ 
thoughtXe^ and fhall never after avoid it, becaufe the leffee was then aftually 
conufee in poffcffion of his l^afe,' and fo that poffeffion divided and taken out 
might avoid fY6m thp inheritance which the conufee purchafed 5 and then the 
leafc^bc. Wght of entry, which would have come to the iffue^ and was neceC- 
caufe \t fary to the avoidance thereof, cannot by the fine be transferred tq 
«^?^^W*?'" the conufjge, who is a ftranger; and' the iffue is bound by the 
oi^txt^^ fine from making any ufe of that right of entry, and, by confer 
ram in uii, qucuce, the leffee ihall take advantage thereof, and hold his leafe 
pr his ifluc, without avoidance from either ^ but where fuch voidable leafe 1% 
thc7bav'-* ^° commence in futuro^ and before the commencement of it the 
ing conveyed tenant in tail levies a fine to a ftranger, there the election to avoid 
T^^s^e"^ or continue it paffes incorporated in the fine, and it cannot be fal4 
A»rcthi8%. to be cither a right o'f entry or a right of a^on; for the leffee 
cond leafe not being yet in pofTeffron, no entry is needful or can be made tq ' 
»ence^''r^ avQid )^\% Icafe^ a^d t^c 4nc hgs no cffcfl upon it one wav oip 
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other, but leaves it juft as it was ; and, by confcquence, being if tenant In 
voidable after the fine as much as it was before, the conufee only J«'* makes a 
can ufe the power of avoiding or continuing it, fince the tffue is menccm 
bound by the fine, and has nothing to do with it, and it muft con- frajentit 
tinue the fame after the fine as it was before, becaufe the time for *J|^*^°|5g*^' 
its commencement was not then come ; and it could not be either eftate by 
aSirmed or avoided before it had a beginning ; and fo it fliould fecm fine, the 
,to be : and for the lame reafons, where tenant in tail makes a leafe ^"a^J^jj 
for years, to begin exprefsly after his death, this is not abfolutely jt ciiarge4 
(r) void by his death, but only voidable^ notwithftanding the w>th fuch 
opinion at the beginning of the cafe, ISiere'kti* 

(0 commence in futuroy becaufe it cannot he avoided before its commencement; but no judgment wat 
given. (fi) Vide Cro. Jac. 4.55. Grjffin and Stanhope. \h) For which vidt 2 Lev* 27, ^8* 
^od. 109. fienfon y Baron and Hudfon. (c) But quare^ & videfu^ra. 

Tenant in tail of a manor before ^7 H. 8. c> iq. made a feafF- Rol!.Rep« 
paent in fee to his own ufe, and died, and in the time of the iflue *^°- ^j^i'^ 
jhe (^atute of ufes is made, and after the iflue makes a leafe for charltoiu 
ypars of a tenement, parcel of the manor, rendering rent, and dies, 
whereby hi^ iflue was remitted by the defcent of the fee and free- 
hold in law, without entry, though the firft iflue was not remitted, 
})y reafon of the ftatute of ufes, which executed the pofleflion in , 
the fame manner as he had the ufe (and that was in fee) before 
lentry ; and his ifliie makes a feoffment in fee of the manor, and 
livery in another partj not in the tenement leafed, in the name of 
(he whole : and if this was a difcontinuance of this tenement^ was 
the queftipn i Coventry was of opinion it was not, becaufe the iflTue 
who made the leafe granted it p^t of the fee and right of the tail, 
iP^rhich was in himfelf at the time pf the leafe made ; and therefore 
by the remitter of his iffue the leafe was not void before entry, 
]>\it only voidable i for he n;iight have m^de it good by acceptance 
pf the rent from the Jeflee ; and, by coafequence, it this was a 
leafe continuing/ at the time of the feoflinent of the manor, this 
tenement could not pafs by the livery made in another part of the 
manpr. But at lad the whole court held, that this tenement pafl^ed 
by the feoffment, bqca^fe by the remitter of the iffiie the leafe for 
years was abfolutely defeated and gone, and the leffee become 
tenant at fuffcrance -^ and if the iffue had accepted the rent, this 
would not h^ye made the leafe good, l)ecaufe the reverfion and in- 
Jieritance, out of which it was derived, was by the remitter va* 
jiiflied and gone 5 and then the continuance in poffeflion of the 
tenant ^t fufferance at the time of the feoffment of the manor is 
no impediment to the operation of the livery upon that tenement, 
find therefore the repiitter deftroyed the ie^fe in this cafe. 

Tenant in tail, revprfion in the crown, makes a leafe for years. Dyer, 107. 
fendering yent, ^nd dies, leaving B. his fon and heir in tail, who *>• "5- «• 
ficcepts tne rent, and bath iffue C.j then B» commits treafon, and pJJ^^ ^so» 
is attainted thereof^ and by aft of parliament all his lands and pof- Hob. 324, 
feffions ar? forfeited, ^nd given to the king i and if the king was |+^- ^'^ 
ponchided by this acceptance of the rent by the iffue fo that he veW. x^o. 
^^^\ l>e adjudged in by him, and could not avoid the leafe fo long Godb. 324. 

* ? ' * 7 f V o a Roll, Rep, 
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9S there was any iifue in tail, was the queftion ? And it wa's ad«i 
judged, tliat by the attainder the eflate*tail was determined, and 
the king in, in point of reverter, and then all leafes, charges, fs'r., 
of the tenant in tail are determined as if he were dead without 
iffue ; the reafon whereof, given in the books, is, that if it fhould 
be otherwife, the king would have two fees in him, which the law 
will not allow; and this may be a good reafon ; but it is fUch a 
one. as wants another reafon to explain it*, for the fame books 
agree, that if tenant in tail with the reverfion in the king had made 
a leafe for years, and after had levied a fine to the king, that the 
king in that cafe fhould not avoid the leafe for years, no more 
than he fhould if the remainder in fee had been in a ftranger, or 
in the tenant in tail himfelf, and yet in thefe cafes the king hath 
two fees in hijm, and the law allows them to confift well together 5 
• therefore the reafon of the difference between the cafes feems to 
be, that where the reverfion is in the crown, the crown, by con- 
fequence, muft be the donor, and give out the eftate-tail : now all 
donations created a tenure between the donor and donee, to which 
homage, fealty, and other duties and fervices were incident and 
annexed, as the conditions whereby the tenant was to hold and 
continue the enjoyment of his land. Now treafon was the greatefl 
violation pofFible of thefe duties of fidelity, obedience, and fervice, 
whereto the tenant was obliged, as the very terms and conditions 
upon which the king at firft was prevailed upon to give him the 
land, and which he, when he accepted thereof, undertook to ob- 
ferve, by the folemnity of an oath ; fo that when the donee com- 
mits treafon, he breaks the condition whereby he holds his eflate, 
and the king is in for that condition broken, and, by confequence, 
his title by virtue of that condition is paramount all Icafes, grants, 
or charges of the tenant in tail : for they being derived out of his 
conditional eflate can fubfift no longer than that does, and by his 
attainder of treafon the condition is broken, and that eftate for- 
feited and gone to the king in reverfion who gave it ; and, by con- 
fequence, all derivative leafes or charges thereout are determined 
likewife : but now when the king has only the remainder in fee, 
there is no immediate tenure of the king, nor is the tenant obliged 
to any particular duties or fervices of homage or fealty to the king, 
as annexed to his donation, more than any other of his fubjefts ; 
for he had not his eftite of the gift of the king, but of his own 
immediate donor 5 arid then though the law has given the forfei- 
ture of all eflates for treafon to the king, of whomfoever held, yet 
this is a pofitive law, introduced but lately, and the king in fuch cafe 
is in under or by way of conveyance of the eftate-tail, and his titfe 
thereto begins but from the time of the treafon committed, and, 
by confequence, he fhall hold fubjefl: to all leafes or charges made 
by the tenant in tail before that treafon committed, as the tenant 
in tail himfelf fhould have done : and in the principal cafe, where 
the iffue in tail by acceptance of the rent had made good the leafe 
of his anceflor, as againfl himfelf, if the remainder in fee had been 
in the crown, and the iffue in tail had been after attainted of 
treafon, though the king fhould have the forfeiture, yet he fhould 

bold 
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hold It fUbjc£l to tlie Icafe, which the iffue by fuch acceptance 
had made good againft himfelf ; and it fhould feem likewife, that 
the king being a ftranger^ and coming in under the eftate-tail, (hall 
be bound by that leafe, not only during the life of the iflue who 
accepted the rent, but alfo as long as there were any iflue of the 
body of the donee ; for the king being a ftranger caiinot have the 
right of the fucceeding iflue to avoid it ; and whether the right of 
entry or adlion, which fuch fucceeding ifliue would have to avoid 
riie Icafe, bp transferred to the king, depends upon the words and • 
conftruftion of the ad of parliament which gives the forfeiture in 
fach cafe. So, in the cafe of the fine, where the tenant in tail 
makes a leafc for years, and after conveys the lands by fine to the 
king, though the king in that cafe was the immediate donor, and 
had the revcrfion in him at the time of the fine levied, yet he 
fiiould be bound by fuch leafe, becaufe the fine was only a con- 
veyance of record, and pafles the eftate to the king, as it would 
do to any other perfon, and, confequently, the king fhall take fub- 
•jeft .to that leafe, as any other perfon muft do ; and in the prin- 
cipal cafe, wiere the reverfton was in the crown, though the leafc 
for years had been in every thing warranted by ^2 H. 8. r. 28. 
and the ifitie in tail after the death of his anceilor had accepted 
the rent, .and then been attainted of treafon, yet the king ihould 
hold difcharged thereof ; becaufe by the attainder the eftate-tail 
was forfeited, determined, and gone, as if the tenant in tail had 
died without iflue, and the king was in of his old or immediate 
rever£on. ^ 

IF tenant in tail makes a leafe for years, and dies without iflue, 8C#. 34; 
the leafe is abfolutely determined by Us death, though it were in ^**Lit'^^' 
allthing3 purfuant to the 32 if. 8. c, 28. fo that no acceptance 44! a.' 
of the E^nt by him in the remainder or reverfion can make it good ; Cro. Eilk. 
for the eftate, out of which it was derived, being determined, that ^^^^^ITjl 
like^ife* muft fall ofi^ with it i and the intent of the ftatute vfras ance, 19. " 
only to» enable the tenant in tail by fuch leafes to bind lA^iffue^ 
which in no cafe before he could do, not to bind or any ways ane£b 
thofe in remainder or reverfion after the eftate-tail determined. 

So, if tenant in tail makes a leafe for three lives according to 
3 2 if. 8. f. 28. this is no difcontinuance, but determines with 
the eftate-tail; and where Cro. Car. 156. Sa/win and CAri: holds 
that it is a difcontinuance, all the other {a) books are againft it; (fl)As8Co^ 
and (b) Vaughan fays, that cafe is all falfe and mifreported, and 34- »• Cro. 
that fuch leafe being warranted by the ftatute cannot be a difcon- co!Lit!** 
tinuance ; becaufe the parliament, to which every nlan is party, 333« »• 
allows of fuch leafes ; which, if they were tortious, as all difcon- ^^^^ ^^* 
tinuances are, the parliament would never have allowed ; and, ,(^J vaugh. 
therefore, if a warranty was annexed to fuch leafe, yet it would 3^3- 
make no difcontinuance, becaufe that determines with the eftate 
likewife. 

But if fuch leafe for three lives were not warranted by 3! if. 8. 3 Co. 50. 
^.28. then it would be a difcontinuance, becaufe it was a greater ^^'n^°:^' 
eftate than the tenant in tail had power to make, and pafled by 59.°w^ter 
Jivcry, which took out the eftate from the tenant in tail, and andjackfon. 

turned 
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turned it into a reverfion in fee, determinable upon three Iive« : 
' fo, if fuch leafe for three live», not warranted by that ftatutc, 
were made of parcel of the demefnes of, a manor, and then the 
tenant in tail (hould leafe for life, or convey the' manor in fee to 
another, and the leffee attorn, yet the rcveifion thereof would 
not pafs, becaufe the iiril leafe was a difcontinuance of that 
parcel, fo as the reverfion thereof for the time was no parcel of 
the manor* 
Oodb.). Tenant in tail, the remainder in fee, the tenant in tail makes 

pi. !*• a leafe for lives, according to 2% H. 8. r. a8. and after dies' 
without iflue, and before any entry he in the remainder grants 
over his remainder by fine ; and if the conufee of the fine might 
enter upon the lefiee and avoid his leafe, was the queftion ? Fen^ 
ner argUed that he could not, becaufe where a freehold is given 
by livery, it cannot be defeated without entry ; and cited a cafe 
where a man made a leafe for life, remainder in fee, the tenant 
for life granted over his eftat,e ; then a formedon was brought 
againft the grantee or afTignee, and the tenant for life died, pend- 
ing the fuit ; and it was holden by all the juilices, (except Little^ 
Un and divers ferjeants,) that the writ ihould not abate, unlefs he 
in the remainder had entered : fo here, and then when before 
entry, he in the remainder grants over his remainder, the grantee 
ihall have it but as a remainder, for fo is his grant, and fo the 
eftate of the tenant for life, which was not voidable, is made 
good ; and of this opinion were Wyndiam and Periatn : but 
Mead and Dyer held, that, by the death of tenant in tail without 
iiTue, the leafe made by him, though for life, was abfolutely void, 
and not merely voidable, becaufe by his death without iffue, the 
* eftate, out of which the eftate for life was derived, is deter* 
mined and gone ; and fo muft the eftate for life be alfo, ioxceJJanU 
caufd cejfat & effeEius; and this feems the better opinion and moft 
confonant to the cafes before put \ for the death.of the tenant in 
tail, without ifTue, was,, in law, as much a determination bf the 
leafe for life, as if it had been exprefsly fo limited ; and then, 
when that time comes, the operation of the, livery, and the end 
for which it vvas made ceafes, and there needs no entry to avoid 
that which by efBuxion of time and operation of law is already 
fpent and runout *, and therefore the conufee of the fines comes 
immediately to the poil'elTion both in law and right, and the 
leflee's continuance of poireiTion after is a wrong and trefpafs to 
him, and cannot be by force of the leafe which is run out and 
expired, and, by confequence, mvift have determined the opera* 
tion of the livery with it. 
Jon. 61,62. But if tenant in tail makes a voidable leafe for years or life, 
» Roll. 3jjd dies, and the iflue, before entry on the leffee, levies a fine to 
^'^^ * a ftranger, the conufee (hall not avoid the leafe, becaufe fuch 
leafe being only voidable by entry, when the iffue before entry 
conveys over the land by fine, the power, of entry, which was the 
only means of avoiding fuch leafe, is by the fine deftroyed and 
gone ; for a right of entry cannot be transferred to a ftranger* 
^ny more than a right of a£tion ; fo. if tlie tenant ia tail Ium-< 
^ fclfi 
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(elf, after fuch leafe, had levied a fine to a ftranger, or even to 
the reverfioner, and died, yet they could not avoid the leafe ever 
after, becaufe if they could, it muft be by reafon of the right of 
entry transferred by the fine, which would have come to the iffue 
if no fuch fine had been levied -, and the law abfolutely condemns 
all alienations of right only, whether it be right of entry or of 
a£lion, and confequently in thefe cafes, by fuch alienation^ the 
feafe is become abfolute and unavoidable. 

A woman, tenant in tail, makes a leafe for years, not war- Dyer, 46.6* 
ranted by 32 i/. 8. r. 28. and after takes hufcand, and they ""j^^'^fjjj^ 
have iflTue, and then the wife dies ; the iiTue cannot avoid this margin, 
leafe during the life of the hu(bahd, becaufe he is tenant by the 3^^3- ,^ 
curtefy of the freehold and revcrfion expeftant. thereupon; and ^^^^^^ 
though he fhould furrenderhis eilate by the curtefy to the iiTue, 33$! a. b. 
yet diis would not help him to avoid the leafe till his death, be- (^ ^« 
Caufe his eftate, as tenant by the curtefy, is a continuance of his ^^ 3^* 
wife'^ eftate, and fo lon^ as that laCts, the ifiue's time for avoiding 
the leafe is not come, and not withftan ding the furrender, yet as 
to the leflee, who is a ftranger, the eftate by the curtefy has ftill 
an evidence and continuance, as if no furrender had been made ; 
for he being a ftranger (hall not fufFer by fuch voluntary zQt of 
the tenant by the curtefy ; and {a) Waljb was of opinion, that the («} in 
power of avoiding fuch voidable leafes runs fo in privity to the ^^^^^fj. 
iffue in tail, that if fuch iffue (hould marry, and his wite, after , 
the death of the anceftor in tail, be endowed of the reversion of 
the lands in leafe, that flie-ftiould not avoid the leafe, as her huf- 
band, the iffue in tail, might have done ; becaufe though (he be 
in, in confequence of the eftate^tail, yet (he is not privy to her 
hu(band as to that purpofe. Alfo, it was further held in the prin- 
cipal cafe, that if the woman, tenant in tail, had before marriage 
acknowledged a ftatute, and then married, and died, that this 
ftatute (hould be extendible in the hands of the tenant by the 
curtefy, and of the iffue too, if he came in by furrender of the 
tenant by the curtefy during his life ; but if after fuch ftatute 
the woman had made a leafe for years, rendering rent, and then 
married, and died leaving iffue, the ftatute (hould not be extended 
upon the leflee ; for as the ftatute was abfolutely void and deter- 
mined as to the iffue, and the leafe voidable by him likewife, the 
ftatute (hall never be fet up againft the leffee, though the iffue 
in tail thinks fit to wave his power of avoiding the leafe ; for then 
that would take away from him the rent, which might be the chief 
inducement that prevailed on him to affirm fuch leafe ; or if fuch 
leafe were in all refpeAs warranted by 32 if. 8. r. 28. and fo 
not voidable by the iffue \ yet fince the ftatute fell off, and became 
void by the death of the tenant xiy tail, as to the iffue it (hall ne- 
ver take place againft the leffee, becaUie that would take from the 
iffue the rent, which 32 if. 8. c. 28. never intended to permit, 
but on the contrary, made the iffue's enjoyment of the rent the 
principal feafon of their invefting the anceftor with power by fuch 
kafe to bind the iffue. 

But 
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% Roll. But if tenant in tail grants a rent-charg4?, and after makes' a 

j^*499^ leafe for years, or lives, warranted by 32 /f. c. 28. the ieflcc 
fliall hold the land charged during the leafe, not only in the life- 
time of the leflbr, but alfo after his death 5 by Jones and Telvet^ 
ton : For this rent-charge meddles not with the poffeffion, as the 
ftatute in the other cafes does ; and therefore the leflee, in refpe£l 
of the poffefllion which he hath, fliall be liable to pay the rent 
referved to the iflue; whereas in the other cafe, if the ftatute 
ihould prevail, this would deprive the iffue from diftraining for 
the rent, bydevefting the Icflee of the pofleilion virhereon the dif*- 
trefs ought to be made. 

2* What Leafes Tenant in Tail may make to bind his Iflfue^ 
fince the 32 /^. 8. a 28. 

C^ lit. 44. Here we fliall premife, that the ftatute 32 i/. 8. ir* 28. is an 
enabling ftatute, and was made purpofely to give the tenant in 
tail (amongft others) power, by obferving the direftions therein 
fpecified, to bind his ifTue ; fo that they fliall not now, after hi$ 
death, avoid fuch leafes as they might have done before by the 
common law,, which. was found to be very inconvenient, and a 
great difcouragement to farmers and leiTees, who, after they had 
paid great fines, and been at great cofts and charges in building 
and otherwife improving the lands and tenements fo leafed to 
them, were, after the death of their lefTors, cruelly expulfed and 
put out (as theJlatute fpeaks) by the heirs of theleflbrs, by reafon 
of private gifts in tail, t^c. to their great impoverifliment and 
iindoiDg ; therefore to prevent fuch raifchiefs for the future, that 
ftatute provides, that all leafes to be made of any manors, lands, 
tenements, or other hereditaments, by writing indented, under 
feal for term of years, or for term of life^ by any perfon or per- 
fons being of full age of twenty-one years, having any eftate of 
inheritance, either in fee-fimple or fee-tail, ^c. fliall be good and 
cfFe£^ual againft the leflbrs and their heirs, isfc. provided that the 
faid tlQ. fliall not extend to any leafes to be made of any manor^^ 
lands, bfc*. being in the hands of any farmer or farmers, by virtue 
of an old leafe, unlefs the fame old leafe be expired^ furrendeted 
or ended, within one year" next after the making of the faid new 
leafe; nor to any grant to be made of any reverfion of any 
manors, lands, ^c, nor to any leafe of any manors, lands, isfc. 
which have not been moft commonly letten to farm, Wr. by the 
fpace of twenty years next before ; nor to an^ leafe to be made 
without impeachment of wafte, or which fliall exceed the number 
of twenty-one years, or three lives, from the day of the making 
thereof; and that upon every fuch leafe there be referved yearly, 
during the fame leafe, due and payable to the leflbrs and their 
heirs, isfc. to whom the faid lands, ^c. after the death of the 
leflbrs, would have come if no fuch leafe had been, made, fo much 
yearly farm or i:ent, or more, as had been moft accuftomably 
yielden or paid for the manors, lands, ^c, Co letten within 
twenty years next before fi»ch leafe thereof made, i^€* 

^ Thefe 
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Thefe are the feveral qualifications requifite* to all leafes to be 
made by tenant in tail to bind his iflTue within the ftatute, the par- 
ticular branches whereof being confidered under the next head, 
letter (D), I fliairhere only mention fome fcatterect cafes, not.fo 
eafily reducible to the method there ufed. 

Tenant in tail, to him aiid the heirs male of his body, had iflue Hard.«9, 
two fons by divers venters, and died, the eldeft fon entered and ^^^^^^^ 
made a leafe for twenty-one years, referving rent generally to hini ^^^ 
and his heirs and affigns, and died without iflue, leaving two 
fitters, his heirs at law ; and if by this refervation the rent belong- 
ed to the fecond brother, to whom the reverfion defcended as heir 
male of the body of the father, was the queftion ? for if not, then 
the leafe could not bind him within 32 //. 8. c. 28. and it waff 
ftrongly urged, that the rent could not go to him, becaufe he was 
neither heir general nor fpecial to the leflbr ; that the refervation 
being to the heirs of the leflbr, it could not go to the brother of 
the half blood : but, notwithftanding, it was adjudged to be a good 
leafe, and that the rent fliould go along with the reverfion ; for the 
words of the ftatute are, that the rent (hall be referved to the leflTot 
and his heirs, or to thofe to whom the lands would go if no fuch leafe 
had been made; and judges are to expound ftatutes, fo as not to 
fruftrate the defign and intent of them ; and here the intent was, 
that the rent fhould go along with the reverfion; and fo it may 
here, for the rent naturally follows the reverfiouj and the fecond 
brother is heir to the entail and reverfion, though not to the leflbr, 
and heirs dicuntur ab hareditatCy and therefore fhall be takeny^a/«- 
ium fubje^am materiam^ £5* ut res magis valeaty to comply with 
the intent of the flatute ; and they cited {a) Auften^s cafe as a cafe {a) Dyer, 
in point, and fo judgment was given accordingly. '*$• 

Two coparceners tenants in tail, the huiband of one of them. Latch. 4j. 
after her death, being tenant by the curtefy, joins with the other ThompiiJi> 
in a leafe for years, rendering rent to them and their heirs ^ this 
was held no good leafe within 32 i/. 8* c. 28. becaufe it is not 
referved to the donee ajid his heirs, but to the tenant by the cur- 
tefy, jointly with the other 5 for rent goes flridly as it is referved 
by the leflbr, and not other wife ; and perhaps as this refervation 
is, if the tenant by the curtefy fliould furvive, the whrJe rent 
would go to him by furvivorfliip, and fo the ifl\ie of the other co-^ 
parcener have no recompence for his part of the lands leafed ; or 
if the rent fhould not furvive, in regard of their feveral interefts 
in the lands leafed, yet fince heirs, hi cafe of the coparcener who 
joined, mufl: be intended heirs of the body, to bring it within 
32 -fir. 8. c. 28. ; fo muft it like wife be in the cafe of the tenant 
by the curtefy, and that may not happen to be the iflue inheritable 
by force of the gift, becaufe he may have iflue a fon by a former 
venter, who would be heir of his body ; and therefore this feeras • 

to differ from the former cafe, becaufe the fame word heirs y being 
applied to both indifferently, cannot be intended to mean one fort 
of heirs in one cafe, and another in the other; and the tenant 
by the curtefy can have no heirs of his bodyinheritable as heirs of 

^ Ma 
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his body to the entail, for he had no cftatc-tail in him } and there* 
fore heirs of his body, if it ihoukl be fo conftrued, cannot be re- 
ftrained or governed by the fame reafoning zt will prevail in the - 
cafe of the cc/parcener. 
l»aiiiB.484« So, if tenant by the'ciirtefy, and the heir in reverfion in tail 
Sow '^T*^^* join in d Icafe for years, rendering rent to them and their heirs ; 
Ciefke* this leafe is not warranted by 32 if. 8. C4 28. by reafon of fuch 
general refe^fvation, which will carry a moiety of the tent, at leaft^ 
to the heits general of the tenant by thecurtefy, and fo may cut 
off the iflue in tail from that recompence the ftatute intended 
them as the conGderation of their anceftors being allowed by fuch 
leafes to bind them. 
Godb. 102. Lands were given to baron and feitie, aiid to the heirs of their 
fl.119* ^^^ bodies 5 the baron dies, leaving iflue by his wife, who makes 
a leafe for years according to 32 if. 8. c* 284 and if this leafe 
was good by that ftatute, was the queftion ? The objeflion. againlt 
it was, that the ftatute fays, the leafe fhall be good againn the 
leflbr and his heirs, and the iflue does not claim as heir to the wife 
only^ but as heir to them both \ but JVyndharti and Rhodes, juftices, 
agreed clearly, that the leafe fhould bind the iflue within the in- 
tent of that ftatute, for between baron and feme tliere are no moi- 
eties, and the wife furviving is perfect and abfolute tenant in tail^ 
and, confequently, may make all fuch leafes as that ftatute em- 
powers tenants in tail to make. 
Dyer, 123^. Tenant in tail makes a leafe for years, rendering 20 x. rent, and 
304.. a. af^gif releafes all the rent except 1 2 rf. and dies, and his iflue ac-^ 
\ koli.Rep. cepts the 1 2 rf., and the queftion was, if thereby he were concluded 
403. 407. to diftrain for the other 19/. referved upon the leafe ? And ^ari^ 
Xey. 78. ^^^j. gj^^ Catiyn were of opinion that he was concluded, but Whid" 
don and Dyer conty-a ; and put this cafe, that if the leflbr after 
fuch leafe, fliould grant to the leflTee that he (hould hold bis leafe 
without impeachment of wafte, yet the ifliie^ may maintain an 
a£tion of wafte againft him, ef which there feems no doubt ; or 
that the iflue, if he had not accepted the 12 J., might have 
diftrained for the whole 20 x. ; for if fuch releafe, either of rent 
or wafte, ftiould prevail, the ftatute 32 //. 8. c. 28. would be to- 
tally eluded; but it fliould feem, the iflxie's own acceptance of^ 
the rent hath (Concluded him, for his own time, to difttain for 
any more* 
Hard. 93. If tenant in tail makes a leafe for years, referving the ufual rent 
to his iflue, without any refervation to himfelf, this is not purfuant 
-to the words of the ftatute ; yet jF/?«ii«^, Chief Juftice, held it ta 
be a good refervation, and the leafe not voidable, for this reafon, 
.within 32/7. 8. r. 28. becaufe the iflTue, for whom the ftatute 
chiefly intended to provide, fuftains no prejudice. 
3Co.64.b« An eftate is made to huft)and and wife^ and the heirs of the 
body of the hufband, the huftiand makes a leafe for forty years, 
rendering rent, and dies, the ifl!ue accepts the rent, yet this (hall 
not bind him, becaufe his time for acceptance thereof was not 
come, the whole being vetted in the wife for her life by fur- 
vivorfliip. 13 Tenant 



Ieafe0 anu CermjSf for ^carierv 33 

'tenant in tail makes a 4eafe for twenty years, rendering the Dyer,246.a. 
tifual rent, habendum from Michaelmas next enfuing : tliis feems a ^o"- H^- 
good Icafe, though it did not begin from the making of the leafe, 2Bendl.74i 
according to the provifo 32 if. 8. c. 28. for the intent of the ftatute pK 58. 
was only that the leafe fhould not exceed the number of twenty- 
one years from the making, which this leafe did not ; and fhe 
cafe of (fl) Thompfon and Traffordy 35 Eli%. in JS. R. was cited, WPoph.S. 
where fuch a leafe was adjudged by the whole court to be 
good, and well warranted by the ftatute \ though my Lord Coke 
lays it down'for one of his (b) rules, that leafes upon that ftatute {b) Co. Lit 
are norgood, if they do not commence from the day of the making, 44* *• 45- ^ 
which perhaps may be reconciled upon the fame diverfity, where 
, they are under twenty-one years, and where not fo \ that from 
the time of the fealing and executing the leafe, till the expiration 
thereof, there does not intervene more than twenty*one years; 
for if the commencement of the leafe be at fuch a diftance, that 
between the time of the fealing and executing thereof, and the 
expiration, there do intervene above twenty-one years, then fuch 
leafe feems ^ be without any aid from this ftatute, though the 
time for continuance thereof in the poffeffion of the leflec bie un- 
der twenty-one years ; for otherwife the tenant in tail might fo 
procraftinate the commencement of the leafe, as to have always 
the greateft part of the twenty-one years running out in the time 
of his iffue, which the ftatute never intended to countenance. 

So, where one made a leafe for ten years, and after madeano* Leon. 14!/ 
ther leafe for eleven years, both thefe leafes arc good, becaufe 
they do not in all exceed twenty-one years, and fo the inheritance 
not charged with more than a leafe for twenty-one years, which 
the ftatute allows. 

Leafes by tenant in tail, or hiift)and feifed in right of his wife Cro.Cir/ 
of copyhold lands, are not within this ftatute of 32 if. 8. r. 28. ^ 
but remain pcrfeftly as at common law* 

Tenant in tail made a leafe to a feme covert for life, the huf- Moor, pL 
band furrenders, and then the tenant in tail makes a leafe for J°j4- 
three lives and dies ; the wife, after the death of^ her huft>and, q^^^^ " 
entered, claiming Tier leafe, and dies; and {c) held, that the (c)5Co.aV 
iffue (hall not avoid the leafe for three lives : and yet a conditional ^^' ^^^» 
furrender of a former leafe hath been exprefsly heM not to be a **' 
fufficient furrender to make good any new leafe to be made by ' 
virtue of this ftatute ; quare therefore the difference. 

3. When and in what Cafes the IfTue in Tail, or Strangers, {hall 
be bound by voidable Leafes made by Tenant in Tail. 

As this has already been in fome meafure cleared under the 
firft branch of this head, there remain but a few cafes here to 
be inferted. . ' 

Baron and feme, tenants in fpecial tail, with reverfion In fee to »BuIf.v» 
the baron> the baron dies ; A. his fon and iffue in tail having alfo f^^^»f g"*" 
the reverfion in fee, by indenture, in the lifetime of the wife, HnVon/" 
cukes a leafe to B, for ioxiv years, to begin after the death of the 4 Mod. 3. 

D wife, S.Cciceci. 
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virife, rendering rent, and dies without ifluc ; C. his Cfter, to 
virhom the reverfion defcended in the lifetime of her mother, 
levies a fine come ceo, is^c, with proclamations to J. S., then the 
wife, tenant in tail, dies ; and if J. S., the conufee of the fine, 
was bound by/ this leafe, was the queilion ? no judgment is given 
in the cafe, but the opinion of the court, upon the firft and fecond 
argument, feemed to be, that the conufee could not avoid this 
leafe ; and the reafon they went upon was, becaufe this leafe, at 
firft, took its efTeA out of the eftate-tail by way of concluGon, and 
out of the reverfion in fee by way of hitereft ; but the taking 

^ effeft by way of conclufion was at an end by the death of the iflue 
who made it, becaufe he died before the eftate-tail came to him ; 
and fo it retted barely upon the reverfion in fee, which was well 
charged therewith; then when C, the fifter,' inheritable likewife 
to both the entail and reverfion in fee, levied a fine in the lifetime 
of the mother j this pafl: the reverfion in point of intereft charged 
with that leafe, and it likewife carried the eftate-tail ; (not as an 
eftate-tail, for that none could have but the donees and their ifiue^ 
inheritable by force 6f the gift j much Icfs when the iflue who 
levied it had then nothing in the entail, her mother, who had 
the whole eftate»tail in her, being then living ;) but it pafled the 
eftate-tail by way of bar or extinguiihment, fo that the leafe which 
would have taken place out of the eftate-tail by way of con- 
clufion, if it had ever come to the lefibr, and which did take 
••* place out of the reverfion in point of Intereft, now that the 

eftate-tail is put out of the way by virtue of the fine, then takes 
place out of the reverfion prefently^ and by confequence the 
conufee^ who has that reverfion by conveyance fubfequent to 
the leafe, muft hold it fubjed thereto ; and the, fifter could not by 
the fine convey over the poflTibility of avoiding the leafe, which (h^ 
herfelf would have had if the eftate-tail had come to her. And fome 
held, that if either the brothef or fifter, after the father's death, 
had acknowledged a ftatute, and then after levied the fine, and 
then the mother hajl died, that the eftate-tail would be fo barred 
f and gone, quoad the conufee of the ftatute, that he might lay on 

his ftatute againft the conufee of the fine, who hath the fee-fimple 
abfolute in him, out of which the leafe or ftatute were to take 

* place ; and the iflue in tail only is inheritable to the privilege of 
' avoiding fuch charges by virtue of his eftate-tail, not the conufee^ 
. who is a ftranger, and cannot have that eftate. But afterwards 
when Coke came to be chief juftice, he was clear of opinion, that 
the conufee of the fine was .not bound by this leafe, for he held 
the leafe to be clearly and abfolutely void as againft the fifter and 
her conufee, and not merely voidable; indeed if the fon had 
come to the eftate-tail, it would have bound him, and fo it would 
his conufee, if he had levied the fine in the life of his mother \ 
but he dying in the lifetime of the mother, who was perfeft 
tenant in tail, the fi^er was not at all bound by this conclufion^ 
but the leafe, as to ner, was abfolutely void ; and then of all void 
charges zjlranger.vmy take advantage, though of fuch as are only 
H'oidaiU, jpf ivies ottly, and mtjlrati^^rs, can take advantage. And 

'he 
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)>c divided the cafe, and put it as if thf reverfion in fee had been 
in the donot, and fuch dpnor had made a leafe for years, or grant- 
ed a rent-charge j and then the iflue in tail^ in the life of the 
tenant in tail, had levied a fine, and then the tenant in tail had 
died, clearly the conufee of the fine ihould hold the land fo long 
as there were any iflue in tail ; for during that time the conufeo 
hath a fee-fimple ; and though the iiTue in tail here had the re^ 
verfion in fee, which he pailed to the conufee, together with a ' 
fee determinable on the failure of iflue, and that the conufee can* 
not have two fee-fimpks in him, yet he hath fuch a fee-fimple as 
fliall be difcharged of the leafe during the continuance of the 
eftate-tail, if it had not been barred, and the one fee-fimple (hall 
not determine, or drown the other, but both fliall have continu- 
ance /jt^ad itrangers, as if they were in feveral and diftinft per- 
fons. And he alfo held, that if the daughter in this cafe had 
entered, and accepted the rent, yet clearly this acceptance would 
not have bound her, or made good the leafe, becaufe, as to her, it 
was abfolutely void, and not merely voidable ; and this fe^ms the 
mofl: reafonable opinion ; but no judgment was given, but the cafe 
ended by agreement. 

^., tenant in tail, with reverfion to himfelf in fee, makes r leafe Symondsv. 
for 99^ years, if two lives (hould fo long live, to cpmmence after Cudmorc, 
the determination of a leafe for years then in being ; ji, dies, Sailt?338* 
leaving JB. his eldeft fon and heir, who being the iffue in tail pi. s.s.c* 
levied a fine to the ufe of himfelf and his heirs 5 the firft leafe de- ^"'**s*c * 
tcrmincs, then A, enters upon his father's leffce ; and if his entry show. 370. 
was lawful, was the queftion? and it was adjudged, that it wae s.c. 
not 5 for this was an interefl; derived out of the eftate-tail, and ^i^*o%7!f* 
alfo out of the reverfion, and being made by tenant in tail was not s.c/ 
abfolutely void as againft his iflue, but only voidable ; then when Skin. %^^. 
the iffue, without taking the advantage the law gave him in re- |*J* ^ 
fycfk of his edate-tail to avoid this leafe, levies a fine of the 3Saik.335» 
eftate, his eftate-tail by fuch fine is extinguiAied or barred and ^» ^* 
gone, and> by confequence, his power to avoid this leafe in refpeft s?c. ^^ 

I of that eftate-tail is gone likewife ; and the conufee has no power Holt. 665. 

' to avoid it, bec^ufi? he is a mere flranger, and no ways in privity P** '• S.C. 
of the eftate-tail ; nor could this power to avoid the leafe be tranf- Lj? 5?'c. 
ferred to the conufee, when the iffue in tail had it only in refpe£^ 

* of his eftate-tail, which is now barred, or rather extinguiflied, a^ 

I it was held to be, and fo the leafe took place of the reverfion in 

fee. Note ;^ This cafe feems to differ from that of Erriftgtof^s 
fupnif whe^ e the fon, who had made the leafe, died without iffue 

' in the lifetime of his mother, who was perfe£t tenant in tail. 

I Hufband and wife tenants in fpeci^ltail, with remainder to the KollAhr; 

I hufband in fee, by conveyance made by the hufband, during the ^** , 

! coverture have iflue a fon, the hufband dies, the fon in the liffc- iJ^'epnJsA. 
time of his nu>ther levies a ^ne to the ufe of himfejf and his heirs i Cro. jac. 
the wife after makes a leafe for twcnty^-one years without referv- ^^1\, * 
bg the amicnt r^nt^ and to not warranted by 331 A 8. c^ 28* and 4^0! 49i'^' 
dies, the fon hath iffue, and by his will devifes thefe lands to th$ Cro.ce^ a.a 
dtfenda^V JMld dm, th^ defendant lenter^ upon the leffee, who ^""Z^!/ 

iJ 2 brings 
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KcV. iSz. brifigs cjcftmcnt; and it was adjudged in B.R, for the plaxntifT, 
s. c. cited, gyj^i ^i^2|. judgment afterwards affirmed in error in the exchequer- 
chamber, after divers arguments ; and in the cafe two points were 
made : i. If this leafe, being made by a jointrefs within 1 1 if. 7. 
r. 20. and not warranted by 32 jFT. 8. r. 28. be voidable by the 
iffue in tail, upon the ftatute 1 1 H, 7. c. 20. in cafe no foch fine 
had been levied ? 2. If the conufee of the fine ihould have the 
fame power to avoid the leafd, either in refpefb of the eftate-tall 
or the remainder in fee, as the iffue fliould have had, if no fuch 
fine had been levied ? As to the firft point, it was refolved, that 
this leafe was not within the 1 1 //» 7. c. 20. for it was no dif- 
continuance, but only an ordinary leafe for years, which the wife 
might furvive ; and therefore this differs from a leafe for life or 
lives made by a fole jointrefs, not warranted by 32 i/. 8. r. 28. 
for that makes a difcontinuance prefently, and is exprefsly within 
ftf)iCo. 51. II H. J. c. 28. alfo this differs from the Cafe put In (^jr) Sir George 
^^^^j-^^P Broivn^s cafe, that if a woman joinffefs in tail accepts a fine come 
3 Keb 333! ^^^y ^c.y and grants and renders the land for 500 or 1000 years,. 
436. 448. to evade the aft, that yet this is an alienation within the meaning 
of that aft, as much as if (he had exprefsly levied a fine for 50a 
or 1060 years, becaufe in both cafes, after her death, fuch fine 
would bind the iffue in tail, which that ftatute intended to pre- 
vent 3 but becaufe fuch fines paffing x)nly an intereft for years, 
and not meddling with the freenold, make no difcontinuance, nor 
can be forfeited with collateral warranty, therefore during the life 
of the jointrefs they continue good, (he continuing ftill tenant in 
tail, as fhe was before, at leaft in cafe of the fine levied by her for 
years ; but after her death the iffue in tail may avoid them, be- 
caufe otherwife they would be prejudicial to him in bihding his 
inheritance, and fo would be equivalent to a difcontinuance ; and 
therefore after the death of the jointrefs in fuch cafe the iffoe 
tn tail may avoid them by 1 1 if. 7. c. 20/ but not before ; 
but this leafe for twenty-one years being made in the ordi- 
nary form, by indenture, is not within the ftatute 1 1 H» 7. 
r. 20. and therefore if the jointrefs in this cafe had made a leafe 
for 100 or xooo years by indenture only, this would be no aliena- 
tion within 1 1 if. 7. c. 20. becaufe the iffue might avoid it by 
the ikztute de donis^'t fo that there appears a manifeft difference 
between leafes fpr life or lives, and leafes for years, and alfo be- 
tween leafes for years made by fine, and -leafes for years made 
only by indenture or deed poll 5 but if fuch leafe, either for lives 
or years, were in all things warranted by 32 if. 8. c, 28. .thea 
-they would be good and binding upon the iffue. As to the fecond 
* point, if the conufee of the iffue in tail fhould have the fame 
power of avoiding the leafe, either in refpeft of the eftate-tail or 
the remainder in fee, as the iffue himfelf fliould have had if n« 
, fuch fine had been levied ; it was refolved, that he fhould not^ 

but that the leafe was good, and unavoidable ; for notwithftand- 
ing the fine levied by the fon, the mother continued perfeft and 
abfolute tenant in tail ; and therefore the leafe made by het 
would not have been abfolutely void againft the iifce, but only 

6 voidabkj 
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voidable, if he had levied no fine \ but now having levied a fine, 
this hath barred the iffue and the entail, fo that the iffue himfelf 
cannot avoid- this leafe ; for he hath nothing to do with the entail ; 
and the conufee cannot afvoid it, becaufe he is a ftranger to the 
entail, which could not be transferred to, him by the fine, but only 
be cxtinguifhed as an cftate-tail ; and the ftatute de donis helps 
only the iffue and thofe in feverfion or remainder ; and though the 
fine carried likewife the remainder in fee, and after the death of 
the wife the entail was not in ejje^ but determined ; yet this was 
only between the conufor and conufee ; for as to the feme, and 
all flrangers, the eftate-tail continues fo long as there is any iffue, 
and no diverfity when the fine of the iffue is precedent to the leafe, 
and where fiibfequent ; for the leafe is good againft all but thofe 
who were aided by the ftatute de donis $ and when the iffue in tail by 
his own a£l hath extinguiflied or barred the eftate-tail,and deftroyed 
the privity, the leafe continues good and unavoidable fo long as 
any of the iffue in tail are in being : and if the feme in this cafe, , 
^fter the fine levied by the iffue, had made a feoffment in fee, and 
died, the^ feoffee fho\^ld have held the land againft the iffue and his 
conufee, fo long as there were any iffue s in tail. And if tenant io 
tail makes ^< leafe for ye^rs, and after levies a fine to him.in the 
reverfion, and dies, leaving iffue, though in this cafe he in rever- 
fion {ball be in of his antient reverfion, yet he (hall not avoid the 
leafe during the lives of the iffues in tail 5 for as to ftrangers, the 
cftate-tail hath continuance in right, though as to other purpofes 
he ftiall be_in of an eftate in fee ; and therefore the difterence be- 
tween this and Sir George Browti^ cafe is, that the leafe there for 
three lives was a difcontinuance, and then 1 1 if. 7. c. 20. gives 
title of entry to him to whom the intereft after the death of the 
feme ihould appertain to avoid it ; but here this leafe for years was 
no difcontinuance, nor at all within that ftatute ; and then it re- 
mains at common law, where none but the iffue in privity of the 
eftate-tail, or thofe in reverfion or remainder, fliall avoid it j and 
here the eftate-tail, as to all ftrangers, hath continuance, and then 
the iffue cannot avoid it, becaufe he hath' no eftate-tail ; nor the 
conufee, becaufe a ftranger to the entail -, and fo the leafe remaisis 
abfolute and unavoidable. 

If tenant in tail makes a future leafe, and dies before it is to Carth. «6o. 
commence, fuch leafe is merely void, without more circumftances 5 '^^^^ ^^''^ 
but the iffue in tail has his eledlion to make it good by accepting andc^!! * 
.the rent, or by diftralning and avowry, which amounts to an ad- more, by 
mittance of the leafe, and fo eftops and concludes the iffue to deny ^^^*^\^^ 
it; fo that the eleftion of the iflue in that cafe is only to fupport three others, 
and make good the leafe of fome a£i; of his own conclufion, and whoaoubt'* 
not an eleftion to^void it by his own a£l, becaufe there is no fuch *^' 
aft neceffary ; for the law efteems it void ipfofa5io by the death 
of the tenant in tail^ unlefs the iffue doth by fome aft make it 
good. 

Where leafes are voidable only, the fame may in fome cafes b; 
avoided by one perfon, and yet evived and made good by another, 
and in fom^ caffs an avoidance of fuch leafes by one perfon con- 

" D 3 eludes - 
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eludes all others to revive or fet them up again j wherein the dJ- 
verfity is between thofe whd at the time of the avoidance have the 
abfolutefee and inheritance- in them, and thofe ^^ho have' only a 
temporary and particular eftate or intereft therein, 
f Cd. 35. TherefQre, if tenant in tail, or blfliop, make a leafc for years 

Co. Lit. jjQt warranted by the ftatute, fo that the iffue in tail or fucceffor 

* * * may avoid them, if during thefe leafes the temporalities come into 

the hands of the king by the vacancy of the biflioprick, or the 
wardfhip of the iffu^j and his lands come to the king, or any other, 
upon the death of the tenant in tail, by reafon of a tenure by 
knight's fervice ; in thefe cafes the king, or other guardian, may 
avoid thefe leafes in right of the biflioprick or iflue, whether made 
by the anceftor within age, or by the ward himfelf ; but fet the 
fuceeflbr, or iflue, when they come to the aftual pofTefBon of 
thefe lands themfelvcs, may by the acceptance of the rent, £5*r., 
and waver of the pofTelBon, rc-eftablifh and fet up fuch leafes 
again: fo, where the king for his primier feifin avoided a Icafe for 
years made by a tenant in tail, yet it was adjudged, that after 
livery had, the iflue 'in tail had election either to defeat or abide 
' by fuch avoidance ; and therefore if he accepted the rent from 

the leflee, and waved the' pofleflion^ this fet up the laafe again. 
7 Co* 9; So, if the wife of tenant in tail being endowed of thofe lands, 

Co. tiu :^voids a leafe made by her hufbind during the coverture, for thirty 

* * * or forty years, yet after her death the ifl!ue in tail, by acceptance 

of rent, and waver of the pofleflion, may fet up fuch leafe again. 
f Co. 9. So, if tenant in tail makes a leafe for thirty or forty years, ren* 

Godb. 3»5. Bering rent, and dies without iflue, his wife privement enfeint with 
a fon, and tl^e donor enters, and as to himfelf avoids the leafe \ 
then the fon is born, and the leflee re-enters ; the fon at full age 
may either aflSrm or avoid fuch leafe, as he thinks fit ; for the leafe 
was not abfolutely determined or avoided, more than the eftate- 
tail itfelf, out of which it was derived, but only fectwdum quidy and 
fubjedl to be fet up again upon the birth of the iflTue, which re- 
vived the eftate-tail \ but if fuch leafe were made by the tenant in 
tail bcfpre marriage, rendering rent, and then he married, and 
died, leaving his wife prtvemetit enfeint^ and the donor enters, and 
as to himfelf avoids the leafe, yet if the wife be after endowed, 
the leafe is revived as againft her, becaufe her eftate is quodam 
tnodo a continuance of the eftate-tail of the huft)and, and therefore 
revives all charges made by him before the marriage. But if the 
wife be after delivered of a fon, arid die, now the ifliie may again 
avoid that leafe or afliirm it, as he thinks fit -, or if fdch leafe were 
made after marriage, and the wife, being endowed thereof, avoid' 
'that leafe, yet after her death the ifliie in tail may revive it ; for in 
Jill thefe cafes the avoidance of fuch leafes being only by thofe 
who had a temporary eftate or intereft in the land, cannot bind 
- thofe who fucceed to the inheritance thereof, but that they may, 
if they think fit, re-eftablifh and fet up fuch leafe again, which, $S 
to them, was at firft only voidable, and not abfolutely void. 
7Cfi.^.^ But if a woman be endowed of an advowfon, which was appro- 

^t\^^ priated, during ^he coverture, and flic prefent,-and her prefenwe 



1 



tutta anD Cermisi for tfearior. 39 

be admitted, inftituted and indudled, though the incumbent dies 
during the life of the tlowerefs, yet is the appropriation defeated 
and diifTolved for ever 5 becaufe the incumbent, who came in by 
her prefentation, had the whole fee and eftate in him, as much as 
any incumbent ever can have, and, confequently, there can be no 
reverfionary or contingent intereft left to revive the appropriation : 
but if the wife in this cafe had died before any prefentation, then 
the appropriation had remained untouched ; for then nothing had 
been done to defeat or alter it, and make it prefentable*; for the 
a£bual prefentation only defeats and diiTolves the appropriation^ 
not the bare power of prefentiug, without it be reduced into 
execution* • 

(E) Of Leafes for Lives or Years by Ecclefiaftical 
Perfons : And herein, 

I, What Leafes they might have made by the Common Law, 
and of the feveral enabling and difabliii^ Statutes, with fome 
general Obfervations on them. 

A S to leafes made by ecclefiaftical perfons, by the common Comp.In- 
^^ kw, we (hall but briefly obferve, that all ecclefiaftical per- Cttflib.4i5, 
fons had in former times as full power and authority to leafe, 
grant, or alien their pofleflTions, as temporal perfons had, that is, 
if the grant, isfc: made by a fole corporation was with the con- 
fent of others, whofe confirmation was in fuch cafe neceflary^ 
for though deans and .chapters, mafters and fellows of colleges,, 
mafters and brethren of hofpitals, and fuch like corporations ag- 
gregate, might of themfelves alone, without the confent or con- 
firmation of any, have made long leafes for live^ or years, or gifts j 
in tail or fee, at pleafure ; yet biftiops, deans, isfc. feifed in right 
of their bifliopricks, deanries, ^c. fo archdeacons, prebendaries, 
parfons, vicars, if they aliened or leafed, muft have had the con- 
fent and confirmation of others, that had the power of confirm*- 
ing in that behalf, and then their grants, tsV. were as good as 
thofe made by aggregate corporations. 

But the law, as to the capacity of clergymen in granting, leaf- 
ing, ^c. being greatly altered by divers afts of parliament, and 
thofe not a little intricate and perplexed, it will be rieceflary to fet 
down the ftatutes themfelves, to render the cafes reducible to 
them more clear and intelligible. 

The firft ftatute concerning leafes by ecclefiaftical perfons^, 32H. j, 
which is alfo thp only ftatute that gives direftions concerning leafes' ^' *^' 
by tenant in tail, or huft)^nds feifed of lands in right of their 
wives, is 32 /f, 8. r. 28. which provides as foUoweth : *< Where- 
** as great, numbers of the king's fubje£ls have heretofore taken, 
" leafes of lands, tenements, and other hereditaments, for term 
" of years, and divers of them for term of life, and have given 
** and paid great fines and fums for the fame, and alfo been at 
** gr^aj cofts and charges, as well in and about great reparations 
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*< and buildings upon their faid farms, as otherwife conoemiii^ 

^ •< their faid farms; yet notwithftanding the faid farmery, after 

<* the deaths or rcfignation of their Icfibrs, htavc been, and be 

<« daily, with great cruelty, cxpulfed and put out of their faid 

<^ farms and takings by the heirs or fucceffors of their faid leiFors, 

f* or by fuch perfons as have intcreft therein, after the deaths or 

** refignations of their faid leflbrs, by reafon of privy gifts of en- 

« tail, pr for that the leflbrs had nothing in the lands, tenements, 

<« or other hereditaments fo letten at the time of the leafes there-? 

?« of made, but only in. the right of their wives, or fuch other 

f< like caufe, to the great impoverifliment, and in a manner utter 

<* undoing, of the faid farmers ; for reformation whereof,' be it 

<* enafted, i^c. That all leafes to be made of any lands, tene- 

<« mcnts, or other hereditaments, by writing indented, under 

f« fcal, for term of years, or for term of life, by any perfon or 

f« perfons, being of full age ofi twenty-one years, having an 

f* eftate of inheritance either in fee-fimple or fee-tail, in their 

<« own right, or in right of their churches and wives, or 

•^ jointly with their wives, of an eftate of inheritance, made bcr 

<« fore the coverture or after, (hall be good and effe£iual in the 

« law againft the leflbrs, their wives, heirs, and fucceflbrs, and 

f< every of them, t^fc. Provided that. the faid a£l fliall not ex- 

^< tend to any leafes to be made of any manors, lands, tene-r 

*« ments, or hereditaments, being in the hands of any farmer 

«« or farmers, by virtue of an old leafe, unlefs the fame old leafc 

f« be expired, furrendered, or ended, within one year next after 

f« the making of the faid new leafe; nor (hall e:^tend to any 

f * grant to be p^adp of any reverfion of any manors, lands, tene- 

*« ments, or hereditaments, ijor to any leafe of ^any manors, 

*^ lands, tenements, or hereditaments which have not moft com- 

•^ mohly been letten to farm, or occupied by the farmers therc^ 

^* of, by the fpace of twenty years next before fuch leafe thereof 

f< made ; nor to any leafe to be made without impeachment of 

'* wafte ; nor to any leafe to be made above the number of twenty 

f* oneyeafs or three lives at the moft, from the day of the making 

** thereof ; and that upon every fuch leafe there be referved yearly^ 

«« during the fame leafe, due and payable to the leflbrs, their 

*• heirs and fucceffors, to whom the fame lands fhould have come 

« after the deaths of the leflbrs, if no leafe had been thereof 

•* made, and to whom the reverfion thereof fhall appertain, ac- 

<• cording to their eftates and interefts,y&,OTwrA yearly farm or renty 

•< or more, as hath been moft accuftomably yielden or paid for 

** the manors, ^V- fo to be letten within twenty years next be- 

•* fore fuch leafe thereof made; and that every fuch perfon or 

^* perfons, to whom the reverfion of fuch manors, l$c. fo to be 

« letten fhall appertam, as is aforefaid, after the deaths of fuch 

«• leflbrs, or their heirs, (hall atKi may have fuch like remedy 

f< and advantage, to all intents and-ipurpofes, againft the lefiees 

<* thereof, their executors and aflfigns, as the fame leflbr fhould 

•< or might have had againft the fame leiTees ; Provided alfo, that 

*« this aft extend not to give any liberty or power to any perfon 

'■••■• ^ ■ - ■ ■ ' ■ ' •• *« to 
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*' to take any more fayms, leafes, or takings, of any manors, 
** &c. than he (bould or might lawfully have done before the 
** making of this adl ; nor extend to any liberty or power to any 
" parfon or vicar of any church or vicaridge, for to make any leafc 
^' or gFant of any of their mefluages, lands, tenements, tythes, 
♦* profits, or hereditaments, belonging to their churches or vi- 
** caridges, otherwife, or in any other manner, than they (hould 
^^ or might have done before the making of this a£l." 

This aft cjctends only to fole corporations, as bifliops, deans, iqCo.6o.v 
&r. but as to corporations aggregate, as deans and chapters, ts^c. 
though tbey be feifed in right of their churches, this is/no enabling 
ftatute i for they, by the confent of the major part of them, 
might have made any leaies or grants of their eftates without 
limitation before this ftatute, and fo they might have done after, 
till by other fubfequent ftatutes they were reftrained, this being 
merely enabling, and not at all reftraining them ; and though by 
this ftatute the fole corporations before mentioned could not, 
without the confent and confirmation of others, have made leafes 
for three lives, or twenty-one years, yet #ith confirmation they 
might -have made longer leafes, or abfolute alienations, of any of 
their pofieflions ; and therefore to reftrain bifliops, and other ec- 
plefiafticaLperfons, were the ftatutes of i £5* 13 £//2S..made, which Moor, 107, 
are as follow : 

For the reftrainingof bifliops, the i E/iz. r. 19* fays, " That all (fl)Thisfti- 
^' gifts, grants, feoffments, fines, and other conveyances, or eftates u"^'^"^"^ 
^* from the firft day of this prefcnt parliament had, made, done, formw pow! 
f* or fufiered, or to be had, made, done, or fuffered, by any crofgrant- 
^* archbiihop or biihop of any honours, caftles, manors, lands, *"^^^® ^^ 
f^ tenements, or other hereditaments. Being parcel of the poflef- heh-Taad' 
M fions of his archbifhoprick or biflioprick, or united, appertain- Tucceflbrs, 
** ing or belonging to any of the fame, to any perfon (other than ^^^^^f^^^ 
?' the (a) queen, her heirs and fuccdflbrs), whereby any eftate that many 
" (hould or might pafs from the archbiihop or bifliop other than c^^^tcs were 
^* for term of twenty-one years, or three lives, from fuch time fhe"^uec^n 
*i as any Icafe, grant, or aflurance (hall begin, and whereupon upondefign 
*' the old accujlomed yearly renty or more, fliall be referved payable thatflie 
" yearly during the faid term of twenty-one years ^ or three lives, themtrnw 
" fhall be utterly^ void , any law, cuftomj bV. notwithftanding." others^ to 

prevent 
^hich was the ftatute 1 Jac. i. c. 3. made, which difablea all archblihops and biiliops from granting: 
any of their pofTeffion? to the king, his heirs or fucceflbrs, and makes all fuch leafes, grants, Cic, to the 
king^ his heirs or fucceflbrs, utterly void and of none efted. 11 Oo. 7 j. Gibf. Codex. 679. 

The ftatutp which difables all other ecclefiaftical perfons is 
i^Eliz, c. 10. which is .as followeth : " And for that long and 
** unreafonable leafes made by colleges, deans and chapters, par- 
" fons and vicars, and others, having fpiritiial promotions, be 
f* the chiefeft caufes of tlie dilapidations and the decay of all 
** fpiritual livings and hofpitality, and the utter impoverilhing of 
" all fucceifors, incumbents of the fame •, be it enadled. That 
f^ froni henceforth all leafes, gifts, grantg;^ feoffments, convey - 



« anccs, or.eftates, to be made, had, done, or fuffered, by any 
" mailer and fellows of any college, dean and chapter of any 
<* cathedral or collegiate church, mafter or guardian of any hof- 
*«-pital, parfon, vicar, or any other, having any fpiritual or ccclc- 
' •< fiaftical living, or any houfe, lands, tythcs, tenements, or other 
** hereditaments, being any parcel of the poffeffions of any fuch 
<* college, cathedral, church, chapel, hofpital,. parfonage, vica- 
<* ridge, or other fpiritual promotion, or any ways appertaining 
•* or belonging to the fame, or any of them, to any perfon or 
** perfons, bodies politick or corporate, (other than for the term 
** of tiventy^one years y or three Itvesy from the time ad. any fuch 
•* leafe or grant fliall be made or granted ; whereupon the accuf-^ 
*• tomid yearly rehty or more, Jball be referved and payable yearly 
« during the faid term,) fliall be utterly void and pf none efieft, 
^* to all intents and purpofes whatfoever ; any law, cuftom^ tf r. 
•« notwithftanding : Providedy t^c. that nothing herein extend to 
** niake good any leafe, or other grant, to be made by any fuch 
** college or eoUegiate church within either or both the univerfi- 
** ties of Oxford and Cambridgey or. elfe where, within the realm 
** of England^ for more years than are limited by the private fta*» 
«* tutes of the fame college : Provided alfo, that this aft fhall not 
•* extend to any leafe hereafter to be made, upon furrender of any 
«« leafe heretofore made and now continuing, fo that the leafe to 
«* be made do not contain more years than the refidue of the 
•* years of the former leafe, now continuing, fliall be at the time 
«* of fuch leafe hereafter to be made, nor any lefs rent than i9 
<* referved in the faid former leafe." 
5 Co. ». On thefe ftatutes we fliall obferve, i. That the ftatute of i Eliz, 

4 Co. 76. ^^ ip^ js but a private or particular ftatute, and muft be fpecially 
Cro!jac?^ pleaded, elfe the court will' take no notice x>f it; but i^ Eliz, 
2i». a Roll. r. 10. is a general law, whereof the judges are bound ix officio 
Abr. 466. ^Q jj^j^g notice, though it be not pleaded, becaufe it extends to all 
Ydv. 106.' ccclefiaftical perfons whatfoever, except bifliops, who were before 
Mod. 205. provided for by the i £//». r, 19. 

% Mod. 56. « 

5 Co. 15. b. a. It has been adjudged and holden in parliament, that the king 
u n \h^ ^^^ bound by 1 3 Eliz, r, i q. though not named, becaufe the 
37V RoU. ftatute was general and for the publick good : but for fbme time 
Rep. 151. the law was holden otherwife ; and therefore, where a leafe was 

made to the king by a dean and chapter, and the king had affigned 
it over, after that the law camfe to be holden that the king was 
bound, the aflignee had his leafe made good to him in Chancery 
againft the ftatute, becaufe he could not know the law in a mat- 
ter fo dubious. 
Comp. In- 3^ That all leafes, made according to i'^ Eliz, c, 10, by 
eumb. 417. jj^y finale corporation, if not warranted likewife by 32//. 8, 
r. 28. muft be confirmed by thofe who by ?aw are to confirm 
the fame. 
Comp. In. 4. That thefe ftatutes of i Eliz, c, 19. and 13-B//2. c, lo, 
cumb. 419. ayg merely reftraining, fo that though bifliops, and other ccclefi- 
aftical perfons, might, with the confirmation of thofe required 

by 
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rby laur, have made any leafe or perpetual grant, yet now no cott- 
firmation whatever wUl make them good for above three lives or 
twenty-one years. 

5. That no leafe by an archbilhop or bUhop for three lives, or ioCo.6o.b. 
twenty-one years, made according to the exception of lEIh^ Co. Lit. 

r. 19. is good to bind the fucceffor, if it be not in every thing Mi)r^ic$4 
purfuant to 32i/. 8.v. 28* unlefs it be confirmed by the dean 
and chapter } for leafes for twenty-one years, or three lives, be- 
ing only exempted and taken out from the general difability im- 
pofed on biihops by the firft part of the a£t, receive no tanflion 
at all from\that a£t, but as they are taken out to reft upon 3a H. 8, 
r. 28. and therefore though they are for twenty-one years, or 
. three lives, yet if part of the land were not in.pofleifion, or i£ 
the old. leafe were not furrendered or expired within one year be- 
fore the new leafe made, or in any other refpeft, fuch new leafe 
was not warranted by 32 if. 8. c. 28. to bind the fucceffor, there 
muft be the confirmation of the dean and chapter, becaufe at 
common law fuch confirmation was neceffary ; and thefe leafes 
not being warranted by 32^^.8. r. 28. which is the only fta- 
tute that enables biftiops folely to make leafes to bind their fuc- 
cefibrs, remain at common law, and by confequence, without 
confirmation, are voidable, by the fuccefibrs as much as if they 
were made for one hundred years or lives. . 

6. That i^Eliz, cio, hath been always conftrued largely ixCajS* 
and beneficially to prevent all inventions and evafions againft the Jf'f***f* 
true intent thereof*, therefore, where the ftatiite fa^s, matter and csSe!^* 
fellows of any college, yet it hath been often held, that be the 

. college incorporated by that name, or by the nan^e of warden and 
fellows, or warden and fcholars, or warden, fellows, and fcholars, 
or matter, fellows, and fcholars, or matter and fcholars, or pro* 
voft, fellows, and fcholars, or by any other name of corporatiott^ 
and be the college temporal for the advancement of the liberal 
arts and fciences, or mere ecclefiaftical or mixt, that a)l thefe are 
within the rettraint of this a£l:. So where the ttatut<e fays mafter 
or wardens of any hofpit^l, be the hofpital incorpor^ed by any 
other name, and be it a fole corporation, or corporation aggregate 
of many, yet the ttatute extends to them. 

The next ttatute that made any alteration in thefe things was i4Eli«. 
i/^EliZf r. II. which as to houfes in cities and towns is as fol- «• "• i «7* 
loweth : '* Whereas in an a£l made 13 £iiz. c. lo- there is one 
** branch to avoid certain leafes to be made by matters and fel- 
*< lows of colleges, deans and chapters of cathedral or collegiate 
^' churches, matters or guardians of any hofpital, or by any other 
^* parfon or vicar, or any other having any fpiritual or ecclefiaitw 
** cal living ; be it ei;>a£l:ed. That the faid branch, nor any thing 
H therein contained, (hall not extend to any grant, affurance, ot 
,^* leafe of any houfes belonging to any perfons or bodies politiok 
^ or corporate aforefaid, nor to any grounds to fuch houfes ap-* 
^^ pertaining, which houfes be fituate in any city, borough, town 

, . f^ corporate or r^arket-town, or the fuburbs of any of them ; but 

^f that all fuch houfe$ and grounds m9y b<; grptcd^ demifed, and 

•^' ^ i ^ ' ^ « affurcd^ 
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<« afiured, as by the laws of this realm and the fercral ftatutcs 
*< of the^faid colleges, cathedral churches, and hofpitals they law* 
*< fully niight have been before the making of thefaid ftatute, or 
<« lawfully might be, if fuch ftatute were not, fo always that fuih 
•* houfe be not the capital or dwellingJioufe ufed for the habita- 
** tion of the perfons abovefaid, nor haye ground to the fame 
*< belonging above the quantity of ten acres : provided, that no 
*< leafe (hall be permitted to be made by force of this a^ in ve- 
** verfion, nor without rcfcrving the accuftomed yearly rent at 
«* the leaft, nor without charging the leffee with the reparations, 
«* nor for longer term than for forty years at the moft 5 nor any 
^« houfes ihall be permitted to be aliened, unlefs in recompdice 
** thereof there ihall be, afore, with or prefently after fuch alien- 
<< ation, a good and fufEcient aiTurance made in fee-fimple ab- 
•* folutely to fuch colleges, houfes, bodies politick or corpol^tc, 
•« and their fucceflbrs, of lands of as good value, and of as great 

V yearly value at the leaft, as fo fhall be aliened ^ any ftatute to 
«* the contrary notwithftanding," 

Note I This ftatute makes no alteration of the ftatute i Elit. 
c. 19. nor has any relation to it, but only to the ftatute 13 Eiiz^ 
(u 10. and therefore gives no power to biftxops to let houfes, 
othefwife than according to i Eliz. r. 19. 

Note alfo; That this ftatute need not be found by verdift, being 
a general law. 

By this ftatute it is exprefsly provided, that no leafe fhall 
be made df fuch houfes in reverfion; but by 13 £//z. c. 10. 
no reftraint being made of fuch leafes, it was found neceffary 
to provide againft them by another ftatute, viz. the 18 Eli%^ 
<:. II. 

• r Which reciting, that fince the making of the 13 Eli%, c. to* 
, divers ecclefiaftical and fpiritual perfons, and others having fpi- 
ritual or ecclefiaftical livings, have from time to time made leafes 
for term of twenty-one years, or three lives, long before the expira- 
tion of the former years, contrary to the true intent and meaning 
of the faid ftatute 5 " Be it therefore cnaded. That all leafes to 
** be made by any of the faid ecclefiaftical, fpiritual, or collegiate 
<* perfons, or others, of any of the faid ecclefiaftical, fpiritual, 

V or collegiate lands, tenements, or hereditaments, whereof any 
** former leafe for years is in being, not to be expired, furren- 
** dered, or ended within three years next after the making of 
•* any fuch new leafe, Ihall be void, fruftrate, and of none effefl:^ 
•* and that all and every bond and covenant for renewing or mak- 
«< ing of any leafe, or leafes, contrary to the true intent of this 

' *< a£t, or of the faid zfk made in the faid 13th year, (hall be ut- 
^« terly void 5 any law, ftatute, isfc. Provided that this aft, tiox 
" any thing therein contained, fliall extend or be prejudicial to. 
^ make fruftrate or void any leafe or leafes heretofore made by 
** any of the faid fpiritual or ecclefiaftical perfons, or any of 
♦< them •, but that the fame, and every of them, are of the like 
^ force and efFefk as they, or any of them^^ w^re before the 
f< making oCthis prcftnt ftatuje," ^' 

+ ' The 
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The ftatute of i8 Eliz, c.ii. has rekrtion only to the ftatutc Hob. 269. 
of 13 E/iz. c. 10. to reftrain kafes in reverfion where above three 5.""*^ *"^ 
years of the firft leafe is then to come, but leaves the ftatute of, *^ °'* 
i^Eliz. r. II, perfedly at large as to houfes in cities, without 
making void fuch leafes, or any bonds oc covenants concerning 
them ; for as to fuch houfes the ftatute of 14 -£/«• c.iu is a.newr 
law, and fets loofethe 13 Eliz. r. 10. therefore, where an afliion of 
covenant was brought againft the Dean of Lincoln and one of the 
prebendaries, upon a covenant made by the Dean and Chapter, by 
their fpecial names jointly and fcveraUy, to make a leafe of a houfe 
in Lmdoriy though it was argued to be vcud upon the ftatute 
18 Eltz. r. II. that ftatute extending only to 13 Elhz. c. 10. and 
not to the j/^Eliz, c. 11. which, as to houfes in cities, repealed 
13 Eiiz. c. 10. and makes all leafes thereof good, fo they do not 
exceed forty years, Isfe. ^d arc not made in reverfion, which was 
not prohibited by 13 Eliz. r. 10. Alfo, the ftatute j/^Eliz. r. 1 1. 
forbids alienations of fuch houfes, except there be full recpmpgnctt 
given to the Church at the fame time, fo«as with fuch recompence 
they may alien fuch houfes in fee, which was not permitted by 
13 Eliz, c, TO. and it was adjudged accordingly. And it is (aj (a) i Vcau 
faid, the reafon of repealing lyEliz. c. 10. as t6 houfes in market *+S- 
towns, was to make thofe places more p0piilou&.r 

But to avoid tfie force of thofe ftatutcs of 13 JE/fe. c. 10. and Moor, 7^9^ 
18 Elrzn r. II. and the claufe making void bonds and covenants ^l^^^f 
againft them, a contrivance was fet on foot to this eSkSt : the Dean windfor ». 
and Chapter of Windfor , in the 35th year of Eliz. made an agce^-* Sir Gilbert 
ment among themfclves by lots to have an aflurance of a leafe td ^^'^*^« 
tach of them, of certain part of the pofleffions of their Church j 
and after the lots ctft^ whereby cyery one knew his own leafe^ they 
executed the aflurance in this mamier : the corporation enters intb 
anobligaticm of 500/. to every canon that was to have a leafe, ant! 
the payment limited to be widain a fliort time before the expirattotl 
of the old leafe in being, and the canon the fame day entered intb 
an obligation to pay the College 510/. at the fame time, if they 
did make a leafe according to a fchedule annexed, which fcbelule 
was verbatim the demife agreed to be made ; and it was fardirt 
proved, that the intent and agreement betwixt them was, that oite 
yoo/. fhould be ftopped for the other 500/. and that the c6rpdA 
ration fhould have only the i o /. for the leafe ; which matter being . ■ 

difclofed in Chancery, the Lord Keeper Egerton made a decree, ihtt 
the obligation of 500/. made by the Dean and Canons to each - 
canon was void by iSEliz. c. 11, and in the fame cafe a prece* 
dent was {hewn between Fry and the Dean and Canons erf Tf^^lls, 
decreed 44 Eliz. in Chancery, which was thus : Fry gave to the 
Dean and Canons of IFells 1000/. and took an oUigation: df 
2000 A, with condition to repay the looo/., and for non-paymerit 
brought an aSion of debt againft the Dean and Prebeodariesj 
and obtained a judgment, and made a defeafance thereof, that if 
they make a leafe to him of land then in leafe to Sir Amias Pai^ 
lett for fifteen years to come, ttien the judgment ftiould be vdid'J 
and th« truth of the cafe was, that the 1000 L was paid, and. 6<5o'A 

thereof 
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dief^of employed in payment of tenths due by the Church ; yet hf 
the opinion of Pophaniy Anderfon^ and Periam^ it was decreed in 
Chancery, that the judgment was void by iSEIiz. c. iii which 
makes void bonds and covenants for making leafes againft that 
ftatute of 13 Eliz. c. 10. but by way of arbitrament they awarded 
to Fry the 600 A that was paid and employed in the aiFairs of the 
Church, and after the 43 £//z. r. 9. $8. was made to eitend to 
judgments in fuch cafes* 

Another ftatute concerning leafes made by colleges in the two 
Univerfities, and the colleges of Winchefier and Eaten, ih 1,8 Eiiz. 
' f . 6, which adds one thing more, as followeth ; " That no 

.** mafter, provoft, prefident, warden, dean, governor, reftor, or • 
*• chief ruler of any college, cathedral church, hall, or boufe of 
•« learning in any of the univerfities of Cambridge and Oxjirdj nor 
•* any provoft, warden, or other head officer of the colleges of 
** Wtncbejler or Eaton^ nor the corporation of any of the fame, 
•* by what title, ftile, or name foever they now he, (hall or may be 
*< called, after the end of this prefent feffion of Parliament, (hall 
« make any leafe for life, lives, or years, of any farm, or any their 
** lands, tenements, or other hereditaments, to the which any 
*< tythes, arable land, meadow, or pafture doth or (hall apper<^ 
<< tain, except that the one-third part at leaft of the old rent be 
*' referved in corn for the faid colleges, cathedral chu^rches, halls, 
^ and houfes, that is to fay, in good wheat after the rate of 6 x. and 
<^ 8 /. the quarter, or under, and good malt at 5 /. the quarter, or 
«• under, to be delivered yearly upon a day prefiicd at the faid col- 
<« leges, cathedral church, balls, or houfes J and for default thereof 
^< to pay the faid coUeges,cathedral church, halls^ or houfes, in ready 
*< money, at the^ election of the faid lefTees, their executors, admi- 
<< niftrators, and afligns, after the rate of the beft wheat and malt in 
<< the market of Cambridge^ for the rents that are to be paid to the 
••- ufe of the houfe or houfes there, (and fo for Oxford and Wiri'^ 
« chiftiTy intotidemveriiSf) and in the mzTket of Wind/or for the 
<< rents that are to be paid to the ufe of the houfe or houfes at 
. « Eatoftf is or fhall be fold the next market day before the faid 
<< rent fhall be due, without fraud or deceit; and that all leafes 
<( otberwife hereafter to be made, and all collateral bonds or 
<« afliirance^ to the contrary by any of the faid corporations, flialt 
^< be void in law to all intents and purpofes ; the fame wheat, 
«* malt, or money coming of the fame, to be expended to the iifc 
•* of the relief of the commons and diet of the faid colleges, ca-» 
<< thedral church, halls, and houfes only, and by no fraud or colour 
•* lef or fold away from the profit of the faid colleges, cathedral 
<^ church, halls, and houfes, and the fellows and fcholars in the 
^< famci an4 the ufe aforefaid ; upon pain of deprivation of the 
ft govemox^ and chief rulers of the (aid colleges, cathedral church, 
f ' AallSy and houfes, and all other thereunto confenting : but this 
^ z€t, or any thing therein contained, (hall not extend or be in' 
^ any ^fe prejudicial to any leafe to be made of a barn called 
<' Munckin Barn^ with a certain portion of tithes rifing, growingi 
f^ and be^ig in the pariih oif SoiUhwfek in ^e coui^ty of Sulff.x$ 
^ - " . « being 
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^* being parcel of the pofl^ffions of Maudlin College In Oxfotd^ fd 
" that the term demifed in and by the faid leafc exceed not the 
«^ number of ten years from and after the feaft of &t. Michael the 
*' Archangel next coming, neither (hall this ad extend to any leaf<i 
*« to be made by the prefident and fcholar? of the college of St. 
" ^ohn Baptijl in Oxford^ to any heir male of Sir Thomas White^ 
** founder of the faid college, which leafe (hall be made accord- 
'^ ing to the meaning of the foundation and ilatutes of the faid 
" college, of the manor oi FiJield^znA no other hereditaments.'* 

In the conilruf^ipn of this ftatute it hath been holden, that it Leon. 30^ 
is a private afl:, becaufe it concerns only thofe particular places ; **^' '*^ 
and therefore muft be pleaded or given in evidence, or found by 
a jury, otherwife the court is not bound to take notice of it. 

Alfo it is faid, that in a declaration upon a leafe made by any Leon. 306* 
of thefe college^ it ought to be fliewed, that the corn was referved |33- 
according to the ftatute ; otherwife this may be good caufe to move [(^J Jn'tht 
in arreft of judgment ; but of this it may be doubted ; for in the «afc itfelf, 
cafe itfelf, cited ia Leon (a) for that purpofe, it appears thit that ^\y^*9 
exception was diiallowed; for though it does not appear m the tbnwas, 
declaration that corn was referved, yet it may be that it was re- that this wm 
ferved in the leafe ; and if not, yet the other party ought to ftiew JS^f "°^**^ 
it ; and therefore the exception to the declaration foy not fhewing verdia : in 

it was difallowed. the reference 

^to theca£v 
Leon. 333.9 the obje^lion is dated to be as In the text ; but that reference Is faulty in anochM 
tefpedy inafmuch as it ftates the judgment to have been artefted for this reafon.J 

. By the ftatute 22 Car. 2. r. 1 1. § 61. it is enafted, << That for 
** ever hereafter the mayor, commonalty, and citizens of London 
** may and fliall have a market, to be kept three or four days in 
" the week, as to them fliall feem convenient, upon the ground 
«* now fet out by the aflent of the dean and chapter of the ca- 
«* thedral church of St. Pauly London^ for a marl^et-place within 
I ** Newgate^ and that the faid dean and chapter (hall make and 

I ** give one or more leafe or leafes of the faid ground to the faid 

I *' mayor, commonalty, and citizens, and alfo of the wall of the 

** faid church-yard, abutting feverally upon Paternojier-row and ' 

j *' the Old Change y for the term of forty, years, referving the year- 

I ** ly rent of four pounds for the ground of the faid market-place,' 

I ** and two-pence for every fuperficial foot of the ground or foil of 

I " the faid wall, as it is now fet out by the furveyors of the city 

** and of the faid dean and chapter, and fo from forty years to 

•* forty years for ever, at the like yearly rent, and one year's rent, 

^* after the rates aforefaid, to be paid by way of fine for each of 

" the faid grounds refpeftively, upon the making every new leafe 

: ** thereof; which faid leafe and leafes fliall be good and eiFeftual 

^ in the law, as againft the dean and chapter, and their fucceflbrs, 

! *< and all perfons claiming by, from, or under them, and that no 

«* houfe, died, or other building, fliall ftand, or hereafter be ere£l- 

** cd and fixed upon the faid market-place, other than the market- 

** hojife ;dready built with the confent of the faid dean and chap- 

f ter; any thing 10^ tbi« or any Qther aft to the contrary not- 

/ , «« withftand* 
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*• withftanding.'* <* And whereas th^faid parfons or vicars, of 
** fome of theroi (within the faid city of London^) arc interefted in 
** feveral glebe lands or grounds, the which they cannot rebuild 
•' thcmfelves, nor let fuch Icafc or Icafes as may be an encouragc- 
•' ment to others to rebuild the fame ; be it enaded. That the faid 
** parfons and vicars, and every of them rcfpcdivcly, be em- 
** powered, and are hereby empowered, to let fuch leafc or leafes 
*< of their faid glebe lands or grounds, with. the confenf and ap-* 
•* probation of the patron or patrons, and ordinary, for any term 
" not exceeding forty years, and at fuch yearly rents, without 
*' fine, as can be obtained for the fame." 

Before we mention any cafes, or make any obfervations on the 
foregoing ftatute, it may be^ieceflary to take notice, that at com- 
mon law if a parfon had made a leale for years of his glebe-land, 
to begin after, his death, or granted a rent-charge in that ijianner, 
and fuch leafc or grant we;re confirmed by the patron and ordtnaryi 
this would have bound the fuccefibr of the parfon; becaufe here 
was the confent and concurrence of all perfons interefted, and the 
leafe or charge bound immediately from the perfefting of the 
deed by the parfon, patron, and ordinary, though it was not to 
take efFcfl: in pofleflion till after the parfon's death j but now no 
confirmation whatever will make fuch leafe or grant good againft 
the fucceflbr, by rcafon of the ftatutes made to avoid them. 

If aperfon obtain a grant to build houfes .on church or college 
lands, and this be confirmed, (in cafe where confirmation is necef- 
fary,) yet this grant is no alienation againft the ftatutes, but is 
only a covenant or licence, and nothing clfe ; for the foil remains 
in the grantor, and, by confequence, the houfes built thereon are 
in him. 

If a parifh be upon the defign of inclofing lands, and a parfon 
have tithes in kind, and common for beafts thereout, th^ Chancery 
may decree him to take a quantity of ground elfewhere, in lieu ' 
thereof. 

So, where one had a leafe of tithes in kind, it was ordered in 
Chancery, that a commiffion fliould go forth to fet out other mea- 
dow and ground in lieu thereof 5 the reafon of which fcafes feems 
to be, cither for the prejudice the publick might fuffer, if fuch re- ' 
compence in no cafe fliould be allowed, or for that the (ucccfiof 
of the parfon hath no injury thereby, being recompenced in other 
lands : Jed quare^ why an afl: of parliament in fuch cafes ought not 
to be J)rocured ? for it fliould feem the Chancery, as well as the 
other courts, are bound by all a&s of parliament, which are po- • 
filive laws, and have no liberty of breaking through them, upon 
any pretence of convenience or necefilty, more thau other courts* 

By the ftatute of 14-E//Z. r. 11. as appears before, all thofe 
who were reftrained by 13 E/iz. c* 10. have liberty given theni 
to alien houfes in cities abfolutely, fo as at the time of fuch alien- 
ation there be a recempence in lands given to them, and their fuc- 
cefibrs, of as 'great value as the houfes aliened are ; but this liberty 
oif aliening, upon fuch recom pence to be given, extends only to 
houfes i for as to lauds they have no fuch power, nor can they 

exchange 
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^xchangfi them, to bind their fucccflbrs, upon any recompence 
whatfoever : and quare^ whether fuch houfe may be exchanged 
for lands of greater value, without licence, againll the ftatutcs of 
mortmain? 

It is agreed, that corporations of mayor and commonalty, bailiffs Sid. i6a. 
and burgeifes, and fuch other lay corporations, are out of all the 
beforcmentioned ftatutes, and may make leafcs, and other eftates, 
a« they n^ight ever have done. 

It hath been adjudged, that a fpiritual perfon not beneficed is Deg. 135; 
not within the 21 if.. 8. c. 13. which prohibits fpiritual perfons **jj^* 
from taking leafcs to farm, i^c, for life^ years, or at will, in their ^iScacwr. 
own nanie, or in the name of any other perfon or perfons to their ciagg and 

ufe, ^c. Lampley, 

A leafe being made to a fpiritual perfon againft 21 if. 8. r. 13. Dyer, 27, 
and a bond or obligation taken for performance of covenants, J^- JS^- «• 
the obligee brought an adion of debt upon this bond, and had . K«b*4?*<» 
judgment ; which proves that the leafe was not abfolutcly void 
between the leflbr and lefTee, as the words of the ftatute are ; and 
though in Dyery where this cafe is reported, this is not mentioned 
to be any caufe of the judgment ; yet Periam in i Leon, held it to 
be the greateft caufe of the judgment : and fo it appears to have 
been adjudged in another place ; for the ftatute infiids a penalty 
of 10 /. for every month that the clerk (hall occupy fuch farm, and 
therefore it cannot be void ; but the leafes made void by that 
ftatute are only thofe which fpiritual perfons before that aft, or 
after had, and before Michaelmas then next following were hot 
bargained, fold, or granted away. 

In an aftion upon 21 if. 8. <r. 13. againft a parfon for taking Bro. tit. 
farads, it is a good plea to fay, mn habuit feu tenuit ad firmam -^^nfurU 
mtra formam Jlatuti ; and the defendant may give in evidence, ♦WquJ^ not 
that the farm was for the maintenance of his houfe, Isfc^ accord- the general 
ing to the provifo iu the ftatute for that purpofe *. \^\xtmide^ 

good. If not more eligible ? 

Alfo, the writ grounded on this ftatute ought to be qui tarn for Bro. Aethn 
the king and party; and therefore a writ, which demanded the J^^'^^fi^f^ 
whole, was ruled not to be good. But the ftatute need not be ^ ' 
mentioned in the writ. 

By another aft, intitled. An aB for the ereBing of hofpitahy or %f) ElTz. 
Ming and nvorking-houfes for the poor y it is (amongft other things) ^- 5- §*• 
provided. That all leafes, grants, conveyances, or eftates to be 
made by any corporation fo to be founded exceeding the number 
of twenty-one years, and that in poffeffion, and whereupon the , 

«ccuftomable yearly rent, or more, by the greater part of twenty 
years next before the taking of fucli leafe, fliall not be referved, 
and yeafljr payable, ft^all be void. v 

As to the perfons who may be faid to be feifed in right of their 4L«on. ^r. 
churches, fo as to be impowered by the ftatute of 32 if. 8. c. 28. to ^^®" ^* 
make leafes for three lives, or twenty-one years, to bind their fucccf- cro?El[i. 
fors, it appears to have been adjudged, that a prebendary, though he ^50. wif, 
tc fcife4 in right of his prebend, and not in right of his church, may ^"''^° ^^^ 
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Lit. 44. b. yet within the equity of that aft make leafes for three lives, or 
hfo^tit^*^' twenty-one years, to bind his fucccflbr, obferving the fevcral quali- 
Leafe«, 9. fications required by the aft ; for the wor&s of the aft being general, 
Palm. 105. all perfons having an eftate of inheritance in right of their church, 
cuoob 12 c ^^^^ ^ fpecial exception of parfons and vicars only, (hew the in- 
. ' ' tent of the aft to include and take in all but thofc fo excepted : 
and Popham faid, that in Dr. Dalis cafe, for an houfe rfdar St. 
PWs.it;Was fo adjudged, and fo had been twice adjudged in his 
experience ; and Fenner faid, \t was fo adjudged in the cafe o( a 
treafurer of a church. Befides, prebendaries are ecclefiaftical per- 
fons, for they are admitted and inftituted, and have locum in choro^ 
tsj" vocem in capitulo. 
Lpv. Tia. So likewife, it hath been adjudged, that a chancellor of a ca- 
Keb^^^6 thedral church may make leafes for twenty-one years, or three 
Bis V. Haft, lives, within this (latute, to bind his fucceffor : fo, of a treafurer, 
Paj)n. 105. archdeacon, and precentor ; for they are prebendaries, and more, 
Dennis/* ^°^ ^^^^ ^^^ generally chofen out of the prebendaries, and have 
thofc dignities' fuperadded or annexed.- And though chancellors 
and treafurers are in fome fort minifterial, yet are they not inter - 
minores or dines ^ as the qftiarii and vergers are, who are only fer- 
vants to carry^ candles and wax, keep the doors, Isfcy but the 
others are feifed in fee in right of their church, isfc.^ and have 
moreover thefe dignities fuperadded. ^ But a cafe was cited to have 
been adjudged in the Exchequer, that leafes made by the chanters 
of St. PWs'muft be confirmed ; for it was faid, they are not pro- 
perly chanters, but finging men only, and mitioris ordinis ; but the 
chanters, properly fo called, precentors, ^c. are majoris ordinis; 
as the bifliop of Sarum^ in right of his bi(hoprick, is pracentor 
Atigli£ ; which (hews it to be honorary, and a fpiritual dignity. 
Bro. t»t. If a parfon, prebendary, mayor, dean, abbot, to'r., or any other 

Age,64. 80. fQjg corporation make a leafe for years, either upon thefe ftatutes, 
or at common law, though the leflbr be under the age of twenty- 
one years, yet he. fhall not avoid fuch leafe for that caufe ; for 
fince they are admitted to exercife fuch offices or funftions, though 
within age, they are likewife bylaw fuppofed capable of doing all 
things belonging thereto, as other perfoiis of full age may do ; and 
therefore fuch afts as are done by them in their politick capacity, 
which is fubjeft to no age or infirmity, as the body natural is, are 
valid and efFeftual, notwithftanding their minority, which in fuck 
cafe is not material. 

2. Of the Rules to be obferved^ and Qualifications requlfite to the 
Pcrfeftion of Leafes by Ecclefiaftical Perfons : And thereini 

Rule I. Where an Indenture or Deed is necejfary, 

Co. lit. The firft thing to be obferved upon the feveral ftatutes bcforc- 

^ebi'TQ. "^^"tioned concerning leafes is, that as well upon the ftatutes of 
the I Eliz. r. 19. £5* 13 Eliz. c, 10. as upon 32 if. 8. c. 28. the 
leafes to be made by virtue thereof muft be by indenture ; fot 
though the ftatutes 1 Eli^. ^. 19, isf 13 EUz. c. 10. do not re- 
quire 
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quire it, yet in that and all other qualities and properties teqtiired («) 5C0.25. 
bf-the 32 if. 8. c. 28. (except Concurrent leafes only), they muft Sti'<j^|^<^^^^- 
follow the pattern thereof. And (a) if the deed be indented, whe- a;°229, 1^' 
therrit begin f£// indenture or not, it is not material ; for not with- Cro. EUz. 
(landing that, it is an indenture : on the contrary, if it be not 47*- 
indented, the calling it an indefiture will not make it fo*. * ^^^l ^^^^ 

2ft.««*<If only the form of indenting the parchment, or paper, be wanting, that Is not material, for 
it might even by done in court, and therefore no exception is now taken on (uch a trifling omlflion* 

But the moft obfervable thing under this head is, how far a Comp. in- 
parol leafe or agreement by the parfon with his pariOiioner or a ^J"^- 337i 
(Iranger for his tithes flial) be good, and how far and in what cafes 
not ; concerning which there are various cafes and opinions in the 
books, many of which have no foundation from the ftatute, but 
(land entirely on their ov/n bottom. • 

And herein all the books agree, that if a parfon leafe or grant Godb. 374. 
over his tithes to a ftranger for life or years, or even for a year, that * j^^'i* 
fuch leafe or grant muft be in writing j and if it be not, it will be cro^.*Eu«. 
abfolutely void ; the reafon whereof is, becaufc tithes are things 1S8. 249- 
which lie merely in grant, and whereof no manual occupation can P"^- §6*- 
be; till they are a&ually colle£led, they are not things fubftan- 31^7. 613. 
tive, whereof the property can be changed by the notoriety of li-* 10 Co» 92. 
very and feifin, or any a£lual taking of poflelTion 5 but their whole ^ g^Q*^/ 
cffence before they are fevered and divided confifts only in notion n; 17. 
and idea : therefore,, without deed, the grantee or lefTee can make 2 Kcb. 17. 
no manner of title to them ; for without that, there is nothing 
can be done to inveft him with the property thereof, but the e(rence 
and fubftance of his title is to be derived from the deed, granting 
or lea(ing them to him : and for this reafon it is that he rhuft not 
only have a deed thereof, but muft alfo in pleading (hew it with 
^profert hie in curid : for other wife the court, which is to judge 
fecundum allegata ^ probata ^ can no more adjudge his title good, 
than if he bs^d no deed at all : but yet {F) if fuch grant or leafe be {^) Leon.. . 
made of tithes without deed, and the grantee or lefTee fue for them J^g^^^^^^ 
in the fpirltnal court, the defendant muft plead that all the title the / 
plaintiff had is by leafe without deed ; nor can he fuggeft this mat*- 
ter to ground a prohibition on ; but he ought either to fet out his 
tithes without regarding who hath the title to them, which will 
difcharge him, or he ought to prefcribe in modo decimandiy and 
furmife that the tithes belong to J, S, with whom he hath com- 
pounded to pay fuch a fum for all tithes. 

But if a parfon leafe his reftory or parfonage for years, in this 2 Roll. . 
cafe the tithes and offerings. will pafs as incident to the reftory, f^^'^^' 
thcfugh there be 00 deed, bccaufe the re£lory is the principal, and b*JJ tiula' 
the< leafe of that being good without deed, the tithes and offerings, cidems, 7. 
which are but ^s part of or accefTory to the re£lory, muft pafs like- ^'^' Lei»f«» 
wifcjthough they are tiot named. And fome hold, that by fuch tit. Grant, 
parol leafe, the re6h>ry arid tithes will pafs, though there be no 44* 59- 
houfc,-but only the church and church-yard. 

U yL'pcntioti of thhes h«th been long ufed with a chapel, & Clayton, 
pate or leafe of the chapel, with all the tithes thereunto belonging?, ^ *5- B«<J- 
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is a fufficient defcription to pafs the tithes, though generally 
a portion of tithes ought to be fo named. But it does not aippeaff 
whether in this cafe the grant or leafe of the chapel were by deed 
or not. 

As concerning leafes of tithes to the parifliioner himfelf, who 
ought to pay them, there are variety of opinions in the books, how 
far fuch leafes or agreements (hall be good without waiting, if 
they are made for the life of the parfon, or for years, or for one 
year only, and hov/ far, and in what cafes, the aflignee of the 
parifhioner (hall take advantage of, or be bound by fuch leafes ot 
agreements. 

Firft then, moft of the books agree, that if the parfon, in con- 
fideration of fuch a fum then paid, or fo much annually to be 
paid, by the pariftiioner, contraft or agree by parol with him, 
that he (hall retain his tithes, or fhall be difcharged of the pay- 
ment of his tithes during the life of the parfon, or for fo many 
years as he (hall be incumbent, this (hall be void. And the reafoa 
given is, becaufe as a leafe, this cannot be good without writing ; 
and as a compofition or agreement, it cannot be good, becaufe it 
is uncertain at the making of it. 

But yet fome books hold fuch parol agreement for the life or 
incumbency of the parfon to be good, and that if he demands 
tithes again ft it in the fpiritual court, a prohibition (hall be 
awarded to ftay his fuit. 

It is held in feveral books, that though fuch parol agreement 
with the pariihioner for the life or incumbency of the parfon be 
not good, yet if it be for fo many years certain, that this is good, 
though it be not by deed or writing •, becaufe it is in nature of a 
compofition or agreement with the pariftiioner himfelf, who ought 
to pay them ; and therefore if he fues in the fpiritual court for 
tithes, againft fuch agreement, a' prohibition (hall be awarded 
to ftay his proceeding. 

So it is likewife held, in purfuance of that opinion, that if the 
pariftiioner, after fuch agreement to retain his tithes for years, 
makes a leafe of thofe lands to another, that the leiTee alfo fliall 
be difcharged of the payment of tithes, becaufe the difcharge runs 
along with the land. But others hold the contrary ; and that if 
the aflignee be fued in the fpiritual court he fliall have no prohi- 
bition, becaufe by fuch parol contra£i: no intereft was transferred 
to the pariftiioner, but it was only a perfonal agreement between 
the parties themfely^s, and cannot extend to ftrangers. 

Buf all that hold fuch parol agreement for yeslrs to be good, hold 
likewife, that, if the agreement were with the pariftiioner, his exc* 
cutors and affigns, there the executors or afligns of the pariftiioner, 
or even their leflee at "Will, fhall take advantage thereof} and if 
they are fued in the fpiritual court, ftiall have a prohibition, and 
compel the parfon to take his remedy upoii the contrafk j and 
that if the executors of the parifliioner have made a leafe <jvcr at 
will, they fliall have their remedy over againft the tenant at will|^ 
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who came in under the benefit of fuch a difcharge, and therefore 
ought to be contributpry to the charge of it : and that granting fuch 
prohibition is a means to compel the parfon to feek his true remedy. 

And yet we find fonie cafes where fuch agreement was by deed Palm. j6. 
with the parifliioner and his alGgns, that the parifhioner, or Aidrithe'i 
affignee, being fued in the fpiritual court, could have no prohibition, p^j^ lyj^ 
becaufe, it was faid, the covenant or agreement pafled no intereft in 2 Leon. 73. 
the tithes ; and therefore, for breach of fuch covenant, the affignee ^^^^^^** 
had no remedy, but by aftion of covenant on the deed. 

Accordingly alfo feveral books held, that though fuch parol » L«>n. 2^ 
agreement for life or years, be not fulficicnt foundation for grant- p^f^^Jt^* 
ing a prohibition, yet fuch fuit in the fpiritual court is a breach Or ffin. 
of the contraft or agreement, for which the party may have remedy Godb. 333. 
by aftion upon the cafe, upon the ajfumpfity that he (huulti hold r'*[|" AbJ.* 

difcharged, 4>. Brown v. Kinman. 

So likewife it is held, in feveral books, that though fuch parol Lev. 24. 
agreement to retain for life or years be not good by way of S'?"^ '^' 
paffing an intereft, yet if an aftion of debt be brought upon the ^ Kcb. 34, ' 
ftatute 2 {5* 3 ^. 6. ^. 13. arid the agrt^ement be pleaded, and sKcb. 24. 
found for the defendant, that this (hall be fufficient to bar the 
plaintiff of the treble damages given by that ftatute : fo \i nihil debet * 

be pleaded, and fuch agreement be given in evidence, it is fufficient 
to cxcufe the defendant from the penalty of treble damages. 1 

But the beft opinion feems to be, that fucli parol agreement * Brownl. 
with the pariChioner himfelf for more than one year is void : and '^^ ^^^* 
eren to make good this, it ought not to be entered into till after the Hob. 176. 
corn is fown, becaufe when once the corn is fown, then it is fup- Cro. Eii«. 
pofed to be in ejfe^ and growing all that year ; and then fuch agree- ^ Lcot^V t 
ment is in the nature of a fiUe of a thing or chattel a£tually in effe^ 3 Uon. 257, 
which, like fales of other goods and chattels, needs rio writing. <^wcn, 103. 
But if it be for more than one year, then it is in nature of a leafe Rayjn.^A, 
or grant of the parfon's right or intereft in the tithes, which, before Keb. 5. 
they are in effcy confift only in noxion ; and therefore, to bind the ^^^' 333f 
parfon, there ought to be a deed or writing j and if there be not, Jl^^ij,^ g^ 
he may fue for them in the fpiritual court, and ihall not be tied up Noy, 89. 
by a prohibition ; and fuch parol grant or agreement, for more Comp, in- 
years than one, is not only void for all the years after the firft, but *^"°" " ^^^* 
in the whole ; for the contrail being entire, muft be void in all, 1 

or good in all, and ftiall not be good and vq^ by parcels. 

But a diverfi^ty feems to be taken \ci fome books, between the Comp. In. 
parfon or vicar, and the impropriator: the parfon or vicar, they \'^^\' 33^- 
lay, may leaie his tithes for one year without deed, but the im- Noy, So. 
propriator cannot, but it will be abfolately void \ and it is faid tp Go<Jb. 34. . 
be fo ruled in Betmet and ^el\ cafe •, and in the cafe of Bellamy ^^^^) y*'® 
and Balthorpy where the leafe for one year by the impropriator was from this 
holden void, being to a ftranger of the tithes of the whole parilh, «ppoft "n la 
by the oppofition {a) that follows in faying, << otherwife it //, if it be ^.7^"^"^^"' 
" a leafe of the tithes for a year y by the parfon himfelf^' it muft alfo be Noy*s re. * 
meant of a leafe to a ftranger, and not to the parifinoner himfelf, po" : la 
^ho ought to pay them; and then it follows, rhat a parfon or, ^g^.^^hJof 
vicar may leafe the tithes of their whole parifti for one year to a tbcparfin to 
ftrviger, without deed, which, it feems, they may do, not with- demifchU 

E 3 • itandinj 
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tithes with- ftanrfing the books abovcmcntioned, as is proved by conftant prac- 
exprcfsiy "^ ^^^^ ' ^^^ perhaps it would be difficult and trouWefome for the par- 
negauvedby fon himfclf to collcd all the tithes iw/pedcy and it may be, fev€ral 
Dodderidge, of the parifliioners will not take leafes, or agree or compound for 
Latch "no° ^^^^^ ^^^ tithes } and thetefore, if the parfon can find one who 
more is faid, Will take all that trouble off his hands, and leave him more at liber*- 
iI"L^^*V ^^ '^ attend bis cure, it feems reafonable he fliould be at liberty to 
njayriff^' **" f'^t l^^s tithes (as they call it) to fuch perfon for that year : and it 
ch.\fgc the would be too troublefome and unreafonable to expe£l, that upon 
Vftit^tsl ^^'^^y ^"^^ yearly fetting of his tithes, he (hould be forced to be at 
parol, or ^ ^^^ expence gf a new and formal leafe in writing, efpecialiy fince 
leafe the fuch fetting or leafing is generally made about Eajlevy when the 
confiftb ^^^" ^® aftually growing, and in a good forwardnefs ; and .there- 
of glebe and fo^e fuch fetting or leafing is rather a fale of chattel in ejfe^ than a 
tithes, by leafing or making over of a thing only in potentiality or idea ; 
yeaw/vl- ^"^ ^^^ ^'^^ "^^^ ^^ S^^'^ Without deed, as it would be of any 
Although in Other goods or chattels. And why the impropriator himfclf, in the 
thedifcuf- like cafe, (hould not have the fame power, feems hard to be ac- 
q^^filon^n ^^v^^^^^ ^^^ > though, perhaps, in the cafe where this difference 
the cafes in is taken, the vendee or leflee, ftriftly fpeaking, could not juflify 
thetext, a in trover againft the owner, as by virtue of the leafe qua leak 
brginel^iiy ^^thout deed. But quare^ if he had pleaded it as a ftle for a 
ufed in op- valuable confideration, if that would not have altered the cafe, 
pofition to and made good his juftification in taking them after they were 

one by deed^ /u„^«^ j 3 

yctthiqucf- levered? 

tion is not, whether tithes may be leafed hy parol merely , but whether they may be leafed without deed t 
Aodtherefult of all the cafes feems to be, that to pafs an inceieft in tithes, to convey them to a ftranger^ 
a deed is abfolutely neceffary : but that a compofition with the pariihioner by way of retainer is gond 
without deed. This latter point receives a confiimation, if indeed it want any, from the KenHng. 
ton cafe (Adams v. Hewitt, Dom. Proc. 17S2.) j for in that cafe the compofi ion was without deed j 
but when the lords held that the notice there given ro determine the compofition was not a fufficient no- 
tice for that purpofe, they necefTarily admitted the compofition itfelf to be valid, for there could be 
no ^ueflion about the determination of a thing that was void. — In Keddington v. Bridgman^ Bunb. 2. 
a difi^erence is taken between a compofition by way of retainer by parol, and an agreement between the 
parfon and his parifliionors by parol j the latter, Baron Montague thought would be good for years, being 
only an agreement that the parfon would not fue his parifhioners for fo imtny years for tirhes j the former. 
Bury and Price, Barons, held was gocd only for one year, being by way of contrail. But where is the differ- 
ence between the compofition and the agreement in this cafe ? The agreement on the part of the parfon, is, 
|hac be will not demand tithes in kind for a limited tim^; on the part of the parifhioners, that they will, 
during that time, pay a fum of money in lieu thereof: but what elfe is this but a compolition ? But if a 
compofition be gocd for one year, it may alfo be good for more than one year \ for the obje^ion is, that 
tithes, being an incorporeal hereditament, cannot pafs without deed} if then they can be retained at all 
without deed, the more or lefs time for which they are agreed to be fo retaineJ cannot be marerial. See 
' Noy, 121. Yely. 96.] 

Latch. 115. A parfon by parol, leafed his tithe hay to the vicar, and the 

XXrd*s ^'^^^ P^^^ ^^^ ''^"^ ^^^ ^^^ ^"^ y^^^» ^"' finding that the rent was 
cafe. more than the tithe was worth, refufed to hold the bargain any 

Palm. 42 3- longer; and being fued in the Court of Requefts, (which was a . 
^ameof ^^* court of equity,) and not pleading there any notice of his re- 
Karris and. fufal, and fentence and decree being given for the parfon, the vicar 
Piiwortby. prayed a prohibition : it was agreed by the court, that if the 
vicar had received the profits, he was fueible in the Court of Re- 
quefts for the rent ; and that if he had given notice of the refufal 
of the bargain, he had been difcharged of the rent from the time 
of the notice given, becaufe he had no remedy for the tithes, for 
that it was a void contrafl in law: and by Dodderidge and Jones 
the cafe is the fatne^ though he hath not given notice. ^^ 
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' Bjr all tlic cafes before-mcuitioned, it apppara how iinfcttled a Qomp in* 
point this is ; and it is faid now to be the conftaut practice of the 1^"^°- 3S9» 
courts at Wejtmwjler not to grant prohibitions upon the fuggeftions ^^^' 
of fuch agreements, but to leave it to the fpiritual court to dct«p- 
mine \ and if the party thinks himfelf there aggrieved, he may ap- 
peal* And this feems to hold iUll, as to fuch parol leafes under die 
term of three years ; for if they be above three years, thc« by the 
ftatute of frauds and perjuries, they arc made to have the. force oi>- 
ly of leafes at will 5 and if under three years, yet by that (latute 
there muft be, yearly referved two-thirds> at lead, of the full im- 
proved value of the thing demifed. 

Rule 2. VThenfuch Leafes are to begin. 

And herein the ftatute of 32 /f. r. 28. is different from the Co. Lit. 
ftatutes of I jB/rz. r. 19. {JJ* 13 EltTi. c. lo, for the 32 i/ 8. c. 23^» ^K % - ' 
requires fuch leafes to begin ^row the day of the making \ but by the Mountjoy's 
exceptions in l ts* 13 Eli%. they arc tobeginyrow the making thereof i cafe, 
and the diverfity between thefe cxpreflions will appear more fully by 3 K.«^- 37^» 
the following cafes, which we will reduce under the following 
heads : 

1. When fuch Leafes as have no Date at all, or a void or im- 

poflible Date, are to begin. 

As to fuch leafes as have no date at all, or a void or impofiible Co. Lit. 46.- 
dat^, as the 30th day of February^ . or the 40th of Marchy thefe ^- l^^' 5* 
muft begin from the delivery, for there is no other certain indiciwn yew. 194^' 
of the time of their taking efTeft ; and therefore the delivery. Hob. i^q. 
which is folemn and notorious, gives them from thenceforth a \^^^' 
fanftion, and binds the parties thereto. piow.402. Roll. Abr. 848. Utch!'6x. 

2. Such Leafes as have a good Date, and are delivered on the 
fame Day : in what Cafes the Day of the Date or Delivery 
is to be taken incluCve, and in what Cafes exclufive. 

Where leafes have a good date, and are delivered on the fame Co. Lit. 46. 
day, habendum for twenty-one years, without faying for what Comb, in- 
time or when they fliali begin ; the leafes in this cafe ftiall begin R^Ju/Abr! 
from the delivery 5 for the delivery makes the deed prefently to be the 849. 
deed of the leffor, and when nothing appears to the contrary, the 
lands contained invfuch deed ftiall pafs to the leiTee at the fame 
time : for otherwife it would be the deed of the Icflbr to no man- 
ner of purpofe; and there can 'be no reafon to affix the time 
when the lands (hall pafs after one day more than another v there- 
fore the delivery, which in this cafe makes it the deed of the 
lefibr, (hall likewife fix the terminus a quo the contract or leafe 
fliall begin. 

So, if a leafe be made for twenty-one years habendum from the Hob. 140. 
makings or from the fealing ^nd delivery, or from henceforth, this 5 ^o. i. 
ftiall take effeft from the delivery, whether there be a date or ^ inft.^674* 
not; for the delivery gives fan^ion to the deed^ and before de- Moor>879. 

E 4 livery Cro.Jac. 
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264. Cro- livery it is no deed at all ; and, by confequence, from henceforth, 

rj^wfili. ^' ^^^ ^^^ making, muft relate to the time of its taking effea 

307. * as a deed, and not from any other time. And in fuch cafe, the 

^^b, 73. day of the delivery is taken inclufivc ; fo that if fuch a leafe be 

5»o? delivered the 20th d^iy of June, the leafe (hall determine on the 

19th day of %/i^ inclu five; and though the leafe was delivered 

at four of tne clock in the afternoon, or at any time after, on 

the faid 20th day of June, yet that whole day (hall be taken in- 

clufive, to prevent clamour and incertainty, by making f rations 

(tf) Latch, and divifions in a day. And yet in (a) Latch, where one declared of 

fo|?safcl' ^ ^^^^^ ^^ ^5 March, habendum ahinde for a year, rendering rent 

at Michaelmas and the Annunciation ; and it was objefted that the 

laft Annunciation was not within the year : but the objcdion was 

difallowed ; for abinde (hall be taken a confeffione, and exclufivc of 

the day. . . 

5 Co. 1.94. But if a leafe be made to begin a die confeHionis, or a die datus, 

Co. Lit. 46. thg|.^ the day of the delivery, or the day of the date, is to be 

Cro^jacJ^* taken exclufivc, becaufe the prepofition a is privative of the whole 

»48. j40^ day before which it is prefixed : and therefore, if the lefTee in fuch 

Cro. iii2, ^.jfg (hould declare of an ejeftment the day of the delivery or date, 

it would be againft him, becaufe that was before his title began, 

Benn v. [So, where under a power to make kafes for twenty-one years, 

a wuf. 1*76 ^^ three lives, in poffejion, and not in reverfion, a leafe was made > 

Sec to the to one for three lives, habendum from the day of the date thereof, 

ftmccftca, at the ufual rent, £5*r. which leafe had all the formal circum- 

^^w!^it" ftances required by the power ; it was holden, that this leafe was 

aWilf. 165. not warranted by the power, for the demife being habendum from 

5f« ">' the day of the date, the Icafc was a freehold to commence in futuro, 

V.'atton, _, ^r ^ r . , T ^ 

Cowp. I89. aP^ therefore void.] 

Co. Lit. So, if a leafe be dated and delivered the fame day, and the 

B^'cr^iiS hfi^^nd. be a datu, or from the date hereof, it has been held, that 
Moor, 41/ the whole day of the date is to be taken exclufive ; and by confe- 
5 Co I. quence, that from the date, and from the day of the date, are alF 
\ Roli.Abr. ^"^* ^^ there be a date \ but if there be none, then the date fli^U 
520. Roll, be taken for the day of the delivery, and that whole to be ex-^ 
3^ep«i37. eluded. 

3 ^plf. 203. 

Cro. jac. Yet the contrary to this has been adjudged in one cafe, 

'3S- 9/^o«rn ^here an ejectment was brought on a leafe mader i January 

Buif. 1 7" 3 J^c* habend, a datu indenture pradiff., and the ejedment was the 

S. C. fame day, and after verdift for the plaintiff it was moved in ar- 

reft, isfc, that this leafe being made habend. a datu indenture pra^ 

^ diB., was as much as from the day of the date, as in 5 Ct?. i. 

and then the ejeftment being alleged the fame day, is ill ; but 

all the court refolved, ^hat the date is the time of the delivery, . 

and it differs from the time or day of the date, and therefore the 

ejpftment being alleged pojiea the faipe day was good enough, and 

^he plaintiff had judgment. 

ffoor, 107. So, where the archbifhop of Torh 6 Novem. 18 Eliz* by inden- 

And. 65. i\xxt, made a leafe for twenty-one years habend. a datu indentura, 

fouief. no exception v^as taken to it, which proves that a datu indenture 
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k the fame as from the making, and that the* day of the date, or 
day of the making, is not to be taken exclufive in fuch cafe, be- 
caufe then the leafe would not be warranted by the exception in 
I £tiz. c. 19. which fays, other than for three lives, or twenty- 
one years from the making, which is incloiive of the day of the 
making. 

Ejeftment by the fucceflbr of a prebendary upon a leafe made 3 Lev. ^^L, 
for life hahetid. a datu; and if this fliould bind the fucceffor, was J^*'*^ 
thrice argued, and for the plaintiff urged, that it fhould not ; that ^ Saik.4it. 
a datu is all one with a die daius^ and then livery being made the pi- 1. S. c. 
fa^me day that the indenture bears date was void, becaufe it can« ^' **y"- 
not expeft. 2. That this was a leafe in reverfion, not being to 
begin in point of intereft till the day after the making or date, 
which is not good by 1 3 FAi%. c. 1 o. for here the day of the date 
is excluded. But it was anfwered and refolved, that in propriety 
of fpeech datus^ or dated in Engiyb^ is the very a£t of the delivery 
of the deed ; for datus in Latins being taken participly, is given or 
delivered in Englijh i and dqtus fubllantivcly taken in Latifty is the 
dat'e of the delivery in Engiijh^ which (ignifies all one 5 and in 
Ciayton's cafe, the fix months were taken the mpft extenfively to 
make good the deed by inrolment, but to make a word of an equivo- 
cal fenfe as this is, (which may be taken either inclufive or exclufive 
of the day of the delivery or date of it,) to make the leafe void 19 
unreafonable, therefore it (hall rather be taken in fuch fenfe as 
may make it good, ut res magis valeat quam pfreat ; .and there* 
fore it was adjudged good by the three puifne judges, the Chief 
Juftice Treby diflenting, though he was at firft of the fame opi- 
nion, and fo alfo was Powell^ but afterwards changed it for the 
defendant ; which (hews the nicety of th^fe diftin£lions. 

[The diftin£^ton made in the preceding cafes, and in feveral of Cowp.714. 
thofe in the next divifion, hath been levelled bv the decifion in T**".^^*'. 
the Q>urt of King's Bench in Pugh y. Duke ot Leeds* In that be remark!, 
cafe, a leafe under a power to make leafes in pofleflion was made ed, hath not 
to commence ^^from the day ^f the date^^ and on a cafe made for ^^^^ff**' d 
the opinion of the court on the validity of that leafe as a leafe in to in vVdU 
pofieflion, it ^as hplden to be good, upon the ground that the minder- 
particle from might, in the ftri£left propriety of language, be \^l^^ ^uT 
taken either inclufive or exclufive. ] find it ex- 

atninedy and commented upon in a very able manner by Mr. Powell in bis EiTay on the Lesuning vt* 
Ut'uig to the Cieation and Execution of Powers. 

3. Such Leafes as have a good Date, but are not delivered till a 
Week or Month, ^c. after, when they are to begin, and how 
the Declaration on fuch Leafes is to be framed. 

And it is to be obferved, th^t every deed (hall be intended tb * inft. 674« 
be delivered on the fame day it bears tl>e date, unlefs the contrary ^^°* J**^' 
be proved ; and it is the bed courfe (as the la^^ intends) to de- * ^ 
liver it on the fame day that it bears date : therefore, where in an Cro. EiJz. 
ejcftment the plaintiiF declared of a leafe dated i Novem. habend. lH'.^r^'' 
fi'confemone, or a die datus^ ftgillationis i^ (kJiberiaionis indenture Dycr,J67. 

jbradi^; b. fla|4 bt 



pr^iSt,^ and laid the cjcftmcnt ^ Novnn. though it was objefied 
that the declaration was not good^ becaufe it did not appear wheh 
the leafe was fealed and delivered, ind it might be delivered Ibrfg 
after the date ; and the courfe is to fay^ that fuch a day aiid year 
dmtpt per indenturanty bearing date the fame day and year ; yet It 
was adjudged, that the declaration was good, becaufe when hfe 
declares that he let by indenture of fuch a date, it fliall be in- 
tended to be delivered on the fame day, unlefs it be (hewn with 
Vi.primo deltbiratum at another day ; and he, whp pleads a deed oT 
fuch a date^ cannot by replication, or other pleading, maintain it 
to be delivered at another time, for that would be a departure, 
c^. Jic But if .the truth be that the leafe was fealed and delivered at 

*^*' another time than it bears date, then the plaintifF ought to (hew 

it ixiiiis declaration ; or the defendant, if it be material for him, 
may fliew in his plea the delivery at another time than the date, 
and traverfe, that it was delivered on the day it bears date. 
Cto. Jae. Accordingly, an ejeftment was broujght of a leafe made 1 2 De^ 

ajS. Lew- ggf^if^ habtnd. a primo die^ and upon not guilty, the jury found thi 
WilUams* Itzit dated i Decentb. habend. from henceforth, but delivered 
12 December J which proves that where the date and delivery were 
at feveral times, they ought to be diftinguiftied in the declaration : 
but the queilion therein was, whether this leafe was the fame 
whereof the plaintiff declared, that is, whether being limited to 
take eSk€t from henceforth, the d^y 6i the date ihould be taken 
exdttfive^ fo as to warrant the declaring of a leafe a primo die ? 
for it was objedied, that this did not warrant the declaration, 
becaufe from henceforth, and from the day of the date, are 
feveral commencements, the one beginning on the day it is fealed 
and delivered, the other the day after. But it was refolved per' 
curiam^ that they are both one, being a computation up to a tidie 
pad ; and when the leafe is fealed at a day after the date, whe- 
ther it be limited to begin from henceforth, or from the day of 
the date, yet in pleading it (hall be alleged to begin from the day 
. on which it is dated. And Serjeant Mwr took this diverfity in 
another cafe, that if one leafes land in intereft, hahebd.a datu, 
there, the^ day of the date (hall be taken inclufive, the date and 
delivery being both on the fame day ; but where it does not be- 
gin in iijtereft at the time it is dated, as where the date and deli- 
very are feveral, and the babend. is a ddtu, there, the day of the, 
date fliall be taken exclufive, becaufe it is to commence from the 
date, that is, from the day of the date, for the date in that cafe 
can mean nothing elfe, fince it is not delivered till after ; and 
therefore the computation of its comftiencement being from a day 
backwards, that whole day {hall be excluded. And perhaps tlfis 
diverfity may reconcile the cafes of Clayton^ 5 Co. and OJburn and 
Rider y Cro. Jac. J 35. before put j for in Ofiurnh cafe the leafe 
was made the fame day it was dated, arid fo began then in in-^ 
tereft •, but the cafe cited in ClayUn^s cafe, to prove the date 
and the day of the date to be all otiei was, from a computation , 
backwards upon the ftatute of enrolments, which appoints thena 
to be enrolled within fix months after-the date j and there it was 

adjudged 
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adjudged that a deed enrolled upon the laft day of the fix months, 
accounting the iiay of the' datie exclufive, was yet well enrolled 
within the ftatute; but this, as has been obfervedi was a compu- 
tation backwards, and that from the date, and from the day of the 
date, is all oile', is onl]^ an ' unde fequitur of my Lord Cohh own, 
from the cafe of the enrplment \ and in his i Infl. 46. b. where 
he mentions it agaih, he cites for it Clayton^s cafe and Dyer, 285. 
Where that cafe of the enrolment is reported : And though the 
cafe of Bacon znd Waikr, 3 Bulf. was adjudged according to CA<y- . 
ion^s cafe, that the drrte and day of the date were all one, and the 
day to be taken exclufive •, fo that a leafe there dated and deli- 
vered 26 May, habendum froni the date, did not begin till '27 May: 
and it appears both by (a) Bulf. and Rolls, that the judgment there- {a) 3 Bulf. 
in given was founded on the cafe of Lewellin and Williams, w^iere ^^],* ^ 
the date and day of the date were held all one/, yet, as it appears, 38*7.* Bacoa 
the reafon of that cafe was upon a computation from a time paft, and Waller. 
and that the leafe therein didhiot begin in point of intereft upon 
the day it bore dat6, and, by confequence, was no warrant for 
the judgment that was given in Bacon and Waller's cafe ; and thca 
that judgment being founded on the authority of the former cafe, . 
caii be of authority no farther than as it agrees with that former 
cafe, and then it is of none at all, becaufe, as appearjs biefore, it 
varied materially from it ; therefore, the diverfi^ty taken by Serjeant 
Moor^ which is likewife warranted by the cafe of (b) 0/burn and (^) Cn>. 
Rider, feems to remain unfliaken, afid to be the true diftindion J*^ *3S^ 
for fettling the books. 

In ejefkment the plaintiflF declares of a leafe 7 j^n* by inden- Cro. }«• 
ture dated 6 Decemb, habend. a die datus indenture pradiEl., and \^l^^ 
gave in evidence a leafe dated 6 Decemb, habend* a tempore confec-- Vvtkxx. 
tionis indentura, and it was held not the fame leafe whereof the 
plaintiff declares, becaufe, fays the book, a die datus excludes the 
day. But a better reafon feems to be, becaufe it does not agree ia 
point of defcription with the leafe whereof he declares \ for if 
the declaration had been of a leafe 7 Jan, habend. a 6 die De^ 
cemhris, thfen by the authority oi Lewellin' s cafe this had been 
good ; yet being upon a computatipn from a time paft, the. day 
of the date muft be pleaded exclufively : but when he declares of 
a leafe 7 Jan, by indenture dated 6 Decemb, habend. a die datus^ 
this muit be intended a defcription of the leafe as it is comprifed 
in the indenture ; and when he afterwards (hews an indenture, 
containing a leafe habend. a tempore confeElionis, this is a decrip- 
tion of another leafe, and not of that which was to begin a die 
dtitus. And this likewife feems to be the reafon, that in another Hob. 73* 
cafe, where the plaintiff, in bar of an avowry, pleads a leafe ^^J* ^^ 
^0 March habend. from the feaft of the Annunciation next be- PopeV. 
fore, and upon traverfe of the leafe modo tif forma, the jury found Skinner, 
a leafe to the plaintiff on the 25th day of March for one yc^r from 
thence next enfuing; and though held not to be the fame leafe . 
the plaintiff pleaded, becaufe this begins on the 25th of March 
inelufive, and the leafe pleaded from the 25 th of March exclufive, 
yet the plaintiff had judgnient, it being found in fubftance that the : 
plaintiff 
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plaintiiF had fuch a leafe as by force thereof he might have 
common the iith of -^/n7 following, tsfc. but agreed clearly, 
that if 'he had declared fo in ejeftment, it would have been againft 
him, becaufe there he demands and recovers the term> and there- 
fore muft fet out his title truly, which appears to have been by 
a leafe dated and executed the 25th of Marchy habend. from thence- 
forth ; and therefore a leafe executed but the 30th of Marchy and 
dated the 25th of March^ habend. from thenceforth, could not be 
the fame, not agreeing in point of defcription. But if the truth 
bad been that the leafe had been executed but the 30th of March, 
then, it feems, he might have declared of a leafe then made 
hnbend, from the 25th day of March j being a computation from a 
time paft, though the leafe were dated 25th March^ habend. from 
henceforth, becaufe it did not then begin in intereft : But quare, 
if the better way in all thefe cafes, to prevent any miflakes, be not 
to declare of a leafe dated fuch a day, habend. from henceforth, or 
from the snaking, or from the day of the date, or day of the making, 
• Thit is Isfc, exaftly as it is in the leafe *, with a primo deliberate fuch a 
fT^co ^^y* ^^ ^^^ truth be fo, rather than for the lefTor to take upon 
ftantly ufcd ^^^ ^^ j^^g^ when the day {hall be taken inclufive, and when ex- 
bygpod clufive, and fo as in this cafe to declare of, the habend* a 25 die 
pleaders. Martiiy when in truth the habcnd. was worded from henceforth ; 
though if the leafe had been executed but 30 Marchy it feems 
that if he had declared of a leafe 30 March habend. a 25 March, 
this had been good, for the reafbns before-mentioned. 
Cro.Car. A leafe in reverfion was made to commence adfcjlum Annuncia" 

¥*Cre^o^*! ^'^^^^^ ^^^^'^ ^^ former leafe fhould be determined \ and it was ob- 
jefted, that it ought to be a fefw Anmm^iationis \ yet the court held 
it to be all one, for that there (hall be no frad^ion of a day : but 
quare^ how this M^oiild have made a fra£lion of a day ? for there 
feems to be a w^hole day's difference, ad including the feaft-day, 
and a excluding it. 
Yeiv. 131. "A. parfon leafes by indenture the tithes of 2Co acres of land to 
^.'^Boothc ^^ owner of the land, of which he, and his wife, and his heirs 
were feifed, habend^ from Mich, next following to him and his heirs, 
during the life of the parfcn : the ItlTce dies, and his wife had the 
200 acres for her jointure, and married j5., who let the 200 acres 
to the plaintiff; the heir of the firfl huiband grants alfo to the 
plaintiff the tithes of thofe lands at will, and he being fued for 
tithes by the parfon againft his own leafe, brought a prohibition j 
but a confultation was after granted; for by Flemmingy Fenner, 
and Williamsy the leafe being for life, and to begin at a day to 
come, was void 5 for though tithes are fpiritual, and are not extinft 
in the land, yet in the conveyance of them they ought to follow 
the nature of land, rent, or other hereditaments in ejfe^ which can- 
not be granted for life at a day to come. But Telvertqn and Crcie 
thought, that this leafe being to the owner of the land, did not 
enure by way of intereji, but by way of difcharge \ for as the plaintiff 
hath pleaded, by force of which the leffee was feifed of the tithes to 
him and his heirs for the life of the parfon ; they, as judges, cpul4 
PQt intend it tq be otherwife ; and befides, it cannot be intended 
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by way of difcharge, becaufe there are no fuch words in the leafe, 
aftd it was mote for the leflee's benefit to have it by way of interest . 
than by way of difcharge 5 for then this would be fuch a privilege 
annexed to the land as could not be grj^nted over j whereas her$ 
the wife was owner of the land, but the fon and heir of the leflec 
took upon him to be owner of the tithes : and Teherton inclined, 
that the pleading of the leafc, and of the feifin by force of it, was 
not good. 

A leafe of houfes within 14 Eliz» r. 1 1, may be made for years Poph 9. 
from a time to come ; for that ftatute does not require them to be- !^^°^P/^" 
gin from the making, or day of the making, but only that they do ^* " Q* » 
not exceed forty years from the making. 

And it is faid, that a leafe for lives being avoided at common Conp. lot 
law, for that it was made to commence from a time to come, an cum^. 34^ 
injan£tion was granted out of Chancery to continue po/Teflion. 

A leafe to three for their lives, habend, a die daius^ is good, if li- Moor, €^. 
very be made after the day of the date, becaufe till livery nothing 759* 
paifeSj and being made after the day of the date, it may then ope- 
rate prefently : fecus^ if livery had been made on the day of the 
date, becaufe then the operation of it muft have been fufpended * 
till the next day, which the law will not allow. 

[The dean and chapter of Worcejin being feifed in right of their Freemaa 
church of one of the manors of Charltoriy by indenture bearing ▼•Wcft, 
date the 25th November 1750, for a valuable confideration granted * * '^ S» 
the faid manor, of which the premifes in queftion were part» to 
the leflbr of the plaintiff, to hold^o him and his heirs from the day 
of the date thereof for the lives of three perfons, under the yearly 
rents, ts^c In the leafe, power was given by the dean and chap- 
ter to their attorney, to take pofleffion of the premifes, and to de- 
liver fciGn thereof to the leflee, according to the tenor y effeEl^ and true 
meaning of the faid leafe : and in purfuance of fuch power, feiiit^ 
was delivered of the premifes by the attorney to the leflee, on the 
28th day of May 175;. The queftion was, whether this leafe be- 
ing made to commence from the day of the date thereof, and 
feifin delivered the 28th of May following, was good ? The court 
held that it was : that till livery was made, the freehold remained 
in the dean and chapter : that they would prefume that the power 
given to the attorney was to make livery at any day fubfequent to 
the leafe, which, they faid, was the true meaning of the deed ; for 
by-thc warrant of attorney to deliver feifin in the prefent cafe, the 
deed fliould be fubftantiated by the livery. 

But if a man make a leafe of land to hold for life from the day Bull «• 
of the date, and make livery by attorney the fame day fecundum ^^^ »* 
formam charta, this is a void leafe.] Abr. z\t, 

Butler V. Fincher, 2 Bulftr. 3Q2. x Roll. Rep. 2i9> 

Rule 3, Within what Time the old Leafe is to he furrendered s 
and herein of concurrent Leafes. 

Another rule to be obferved in the making of leafes upon thefe Co, LU^ 
ftamtcs i», that if there be an old leafe in being, it muft be fur- 44^^- 

renderedi '^' 
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Moor, pi. rendered, expired, or ended within a certain tithe after tbe malctng 

f u^^The ^^ ^^^ ^^''^ *^ ' ^'^^ '^^^ furrender muft be abfolute, and not, 

kfforof the Conditional (tf) ; for then the intent of the ftatute might be eafily: 

plaintiff, cvaded, by fetting up all fuch old leafes again, upon breach of tht 

being a p«. condition- 

bendary of 

Saruoi, broogKt an ejedment to avoid a leafe made by bis predecefTory as not being confornMible to tbi^ 
above provifo in the ftat 32 H. S. His objection was, "that the furrender made of the form«r Icale wat 
with a condition, that if the then prebendary did not within a week after grant a new leafe for thre« lives^ 
the furrender (hould be void j whereby, as it was contended for the plaintiit, the old,!term was not abfoUitely 
gone;' but the IcfTee referved a power of fetting it up again. Bat the ^urt, after two arguments, inve*. 
judgment for the defendant; this being within the intent of the (latute, which. was, that there fliouid 
not be two long leafes itanding put againft the fucceflTor. Here, the new leafe was made within the week, - 
and from thence it became an abfolute furrender both in deed ap.4 law. And the whole was out of the 
lefifee, without further a£t to be done by him. In the provifo in this ad, there is the word ended as well 
as furrendered ; and can any one fay the firft leafe is not at an end ? This was no more than a reafonable - 
caution in the fir(^ JefTee, to keep fome hold of his old eftace, till a new title was made to him. Wiifon 
flc<&0r.£yres>r. Carter, zStr. 1201.3 ^ 

RoU. Rep. And fuch furrender may be fafely made either to a cprporation; 
**• ^" ^^^^ or aggregate, upon their promife to make a new leafe j for if 
Frevii v. ^"Y ^uglc perfon, or fole corporation make fuch promife, and re- ; 
Ewebank. fufe after to make the leafe, an aftion on the cafe (hall lie againft 
^^**"b' ^"i them ; and if fuch promife be made by a corporation aggregate,, 
though no aftion will lie againft them, becaufe being a corpora- 
tion they cannot be bound without deed, yet the perfon who fur- 
rendered may' fue in equity^ and compel them to a fpecific pcyc- 
formance of their promife, and to make a new leafe ; but fuch ^ 
fuit muft be againft fome of them by name, as the dean in parti-., 
cular, and the chapter of the fame place generally : apd fuch fuit , 
In equity feems the beft way in cafe the furrender was mad^ to..^ . 
fole corporation or fingle perfon, becaufe in the a£tion at common j 
law, damages are to be recovered only, but no new leafe made, as 
s9CaK.2. will be decreed in equity. But now fince the ftatute of. frauds - 
•• J* and perjuries, which requires all furrenders to be in writing, it is „ 

ufual to have a covenant from the perfon or corporation, tp whoi^ ^ 
the furrender is made, that they will within fuch a tiipe make a 
new leafe under fuch and fuch terms ; but, as it feems, that ftar ; 
^ tute does not extend to furrenders in law, by the taking of a new 

leafe in writing, ^^ 

The ftatute of 32 if. 8. c. 28. provides, th^t fuch old leaC^ (hall. > 
be expired, furrendered, or ended within one year next after the 
making of the new leafe •, and the ftatute iS EHz. r. 1 1, ena£i;$,. \ 
that all leafes to be made by any of the ecclefiaftical, fpititual, or 
collegiate perfons, or others, within 13 E/iz, c. i o, of any lands, 
£2fr. whereof any former leafe, is'c. for years is in being, and np^ • 
to be expired, furrendered, or ended within tjirec years next .\ 
after the making of any fuch new leafe, fliall be void, and of 
none efFeft. 
Poph. 9. And a furrender in law by the taking of a new Jeafc, either to . 

Plow. 106. begin prefently, or at a day to come, feems a good furrender with- 
cttmb. 3^5- i'l thefe ftatutes ; for by taking fuch new leafe, though it be to 
6. commence at a future day, the firft leafe is prefently furrendered 

and gone, and (hall not continue good till die day pn which the < 
fecond leafe is to commence } but by acceptance of fuch fecond 

4 leafe 
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leafe the firA is immediately determined j becaufe both leafiss can* 
not confift together, and the firft cannot be diffolvcd or furrendeiv 
cd in part, and therefore muft be furrendered for the whole. 

One Small being poflefTed of the mapor of PaddingUn by a leafe Degg. 130* 
for years from a bifliop, the bi(bop made a leafe to anothef for- Smaiiscify. 
three lives, and before livery the tenant furrendered his former 
term; it was held, that this furrender. was made in time, and 
the fecond leafe good, becaufe it was no complete leafe till Uvery, 
and before that, the firft leafe was furrendered and gone. 

And this rulcj that if there be any old leafe in beings it muft Comp. Ia. 
be furrendered, expired, or ended within the times before-men- ^■** 343- 
tioned, is neceflary not only when bilhops, and other fole corpo- 
rations, mentioned in 32 /f. 8. c. 28. make leafes by authority of 
that ftatute for twenty-one years, or three lives, without theaffent 
or confirmation of others, but alfo when any fpiritual or ecclefi- 
'aftical corporation fole (other than« bilhops) do n^ake fuch leafes, 
though with the confent and confirmation of thofe who by law 
are to confirm the fame, and ^Ifo when any fpiritual, ecclefiafticaly 
or collegiate corporation aggregate make fuch leafes whereto no 
con^rmation of others was ever requifite : for the better under^ 
ftanding whereof, it will be neceffary to confider the learning of 
concurrent leafes, and what perfons, upon the feveral ftatutes 
before-mentioned are capable of making them, and in what* 
manner*. 

To begin then with biftiops : it is to be obferved, that at com* Moor, tcy, 
mpn law, bifhops, with the confirmation of their dean and chapter, ^'^^* ^S- 
might have aliened th^ poffeffions of theinchurch for ever, or have coUIct. 
made leafes for what term of years they thought fit; and this Leoo. 36. 
would have bound their fuccefibrs, though it were for 5000 years.: '^^^^' *3*' 
but a biihop^ without fuch confirmation, could not have made a leafe 466^467*' 
to bind his fuccefTors, though but for one year ; both of which being Latch. 241. 
great mifchicfs, were remedied by 32 if. 8. tf. 28. and i Eltz. c. 19. ]^^\^'^' 
For whereas before 32 i/. 8. r/28. bifhops could not make any Ley, yg/^* 
leafe at all to bind their fucceffors, unlefs it were confirmed by the 
dean and chapter ; now that ftatute enables the bifliops alone, 
without fuch confirmation, to make leafes of all or any of their pof- 
feffions, fo they do not exceed three lives, or twenty^one years ^ 
but if bifhops nad a mind to make leafes or grants for any longer 
te|-m, or in any other manner than this ftatute warranted, then 
fuc^ leafes or grants were out of the prote£tion of this a6^, and' 
remained perfeftly at common law, aa^ they were before, and, by 
'Xronfequence, muft have the like confirmation of the dean and 
chapter, in order to bind the fucceflbr, as they muft have in all 
cafes at common law : and becaufe it was found by experience, 
that many bifhops made an Ul ufe of this power,, and chofe to 
make leafes for long terms of years, rather than keep within the 
bounds this ftatute had prefcribed them, and fometimes to make - 
abfolute alienations of their poflefTions, and then get the dean and 
chapter to confirm fuch leafes and alienations, whereby the fuc- 
cefTor was oftentimes left without fufiicient to keep up hofpitality, 
or fuftain his dignity; therefore, to remedy this mifchief was the ^ • 

ftatute 
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ftatute of i Eliz. c. ip. made, which makes void all gifts, graht^i 
Ufc. or eilates of any honours, caftles, manors, lands, tenements, 
or hereditaments, being parcel of the pofTeffion of the biflioprick^ 
(other than for twenty-one years, or three lives,) fo that now, after 
this ftatute, no confirmation whatever will make good any Bifhop^s 
leafe, if it exceed that term, becatife then the ftatute makes it void^ 
and, by confequence, not capable of receiving any fandlion from 
a contirmation : but upon thefe ftatutes was the concurrent leafe 
invented, which has generally obtained, and been held good, and 
is in this mani^er. 
Moor, 107, If a biftiop folely makes a leafe for twenty-one years according 
Leon ^^6 ^° *^^ ftatute of 32 H> 8. c. 28. and within four or five years, or 
jLeoD.!?!. more, before the end of that leafe makes a new leafe to another 
Palm. 464., for twenty-one years, to begin from the making, tsfr. this fecond 
Latch zAi* ^^*^^> *f ^^ ^^ confirmed by the dean and chapter, and be in every 
* thing elfe purfuant to the exception in the i Eliz* c. 19. is good as 
a concurrent leafe, for thefe reafons : i. Becaufe fuch leaf6, though 
ic be not good within the 32 H. 8, r. 28. by reafon the firft leafe 
is not furrendered or expired within a year after the making there* 
of i yet being confirmed by the dean and chapter, it remains a 
good leafe at common law, and then if it be not void within tht 
exception of i Eliz. c. 19. the fucceflbr fhall be bound 5 and that 
it is not void within that ftatute, appears both from the letter and 
meaning of the exception ; for the words ar^, other than for twenty^ 
0190 year Si or three lives ^ from fuch time as any fuch leafe fhall begin i 
now this fecond leafe does not exceed twenty-one years ffom the 
time it begins, being for twenty-one years only from the making, 
and fo within the exprefs words of the exception. 2. This is not void 
within the meaning of the exception, becaufe for fo many years as 
were to come of the firft leafe this is good only by eftoppel, and 
[i Bl. Rep. not in intereft ; for the fecond leflee can have no benefit of it fo 
^*^J long as the -firft leafe endures, and then againft the fucceflTor 

there is in effeft no more than a leafe for twenty-one years; 
for the fecond leafe, being in effe£l: void for all the years that 
are to come of the firft leafe, thofe years that are to come of the 
firft leafe and thofe that will then remain of the fecond leafe make 
in all no niore than twenty-one years at one time, and fo not 
againfi the meaning of that exception. 3. Such fecond leafe is 
fo far from being prejudicial to the fuccefibr, that it is rather for 
his benefit \ for now he will have the rent referved on the firft 
leaie during the refidue of that term, and may alfo at the fame 
time recover the rent referved upon the fecond leafe, being only 
for years, becaufe the leflee is eftopped to fay he did not take fuch 
leafe under fuch refervation : and fo the fucceflbr will have two 
irents inftead of one ; though if the ii^cond leflee fhould enter, and 
be evi£ked by the firft leflee, this would caufe a fafpenfion of 
the rent referved on the fecond leafe : however, the fucceflbr 
fufiers no prejudice, becaufe though he cannot diftrain for the 
fecond rent during the continuance of the firft leafe, and though, 
the re-entry of that firft leflfee fliould amount to an attornments^ 
and give the rent thereoQ referved to the fecond Icflbe^ yet the 

biftiop 



bifliop, or his fucceflbr, ttizy al\Krays maintain an a^on of debt v 
againft the fecond leflee for the rent, and fo will in all events be 
fare of one rent. ■ 

Bat tins leafe, though it be not cither againft the letter or 10C0.60. 
meaning of the exception in i E/iz. c. 19. yet fince it is notjwar- *>• 
ranted by 32 if. 8. c. 28. itmuft be confirmed by the dean and ^^Lit'^cl 
chapter, as before the lEUz.c.ig. all leafes not purfuant to (^j But one 
32 fll 8. <\ 28. muft have been, to bind the fucceflbr : and fuch ^°^ f'y»> 
confirmation muft be in the {a) life of the biOiop who makes it. fi^'r^aiion^ 

, offach concunent leaie in the vitcation of the biihoprtck, is good enough. 4 Leon. 78. Shiaru 

But after fuch leafe for years, the bifhbp cannot make a leafe for Co. Lit. 44. 
tKree Jiycs' to begood by^^y of concurrent leafe, though it be ^- P^*«- 
confirmed by the dean and chapter ; but fuch fecond leafe, whe- t^co*.*!* 
thcr it be made to begin prefently, or by way of leafe or grant in Moor, 2*53. 
reverfion, and attornment upon it, is againft the exception in the Y^\ 5^' 
1 J?//2j. r. 19* and, by confequence, fhiaU not bind the fucceflbr: aBrownu'* 
for the words of the exception are, other than leafes for three livesy 162. Cro. 
9r twenty-one yearsi in the disjundive; fo that there ought to be ^^'j*''*** 
only one, or only the other in being at a time againft the fuccef- Ley, 7!.^* 
for, and not both together : for which reafon alfo, after a leafe for Cro. EUx. 
three lives, the bifhdp cannot make a leafe for twenty-one years **'" 
to bind the fucceflbr, though with the confirmation of the- dean 
and chapter, becaufe then there would be both a leaft for three 
lives and twenty-one years in being at a time, which that ftat^ute 
does not allow of : and if the leafe in reverfion for three lives 
fliould be good as a concurrent leafe, then wduld the fuccefl^or 
have, no remedy for the rent thereon referved during the firft 
leafe ; not by diftrefs, becaufe the pofltiflTion was only a pledge for 
the rent referved on the firft leafe 5 not by adion of debt, becaufe 
that does not lie for rent referved on an eftate of freehold during 
the continuance thereof (^)i not by aflife, becaufe he had no feifin [{b) See 
of it 5 and though ex ^i termini the rent is payable, becaufe after 5 Geo. 3. 
the leafe for years determined the leflbr may diftrain for all ar- ^* *^''' 
rears; yet that is only a poflibility or contingency ; for the leafe 
for years may outlaft the three lives', and then they, by reafon of 
their reverfionary iritereft, having the prefent rent of the leflee for 
years, if they all die before the determination of the leafe for 

J ears J the biftiop and his fucceflbrs will loi^ all that rent, and fo 
ave nothing to maintain hofpitality, or fuftain the dignity of theif 
fees, which this ftatUte of t EUz, c. 19. intended chiefly to provide 
for. And though the fiirft' leafe were for three lives, and the fe- 
cond only for twenty-one years, yet that will not bind the fuc- 
ceflbr; becaufe though an aflion of debt might be maintained 
againft the leflTec for years for the rent referved on his leafe during 
the leafe for lives, yet fuch leafe for lives and years at the fame ^ 
tittie is'againft the words of the exception, of i EHz. c, 19. which 
are in the^ disjunctive. It may alfo happen that the leflee for 
yeai^ IS worth nothing, arid then if the three lives fhould outlive 
fuch fubfequent leafe for years, the fuccefTor of the bifhop would 
kfe all that ren't, and-fo fufl-er- in hisxcYcnue's, againft the defign' 
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and meaning of the aft ; which proves, that the concurrent leate 
holds place only where both are for years j fo that the certain deter- 
minaHon of the firft, and conimencement of the fecond are known 
immediately upon the making thereof, and that the fuccefibr will 
ill all events be fure of a remedy by way of diftrefs, for the one 
tent and the other, as they refpcfkively commence j and alfo by 
a£lion of debt or covenant upon the contract in the mean time^ 
if fuch concurrent leafe fliould be cohftrued to pafs a reverfionary 
intereft, and entitle him to the rent referved upon the firft leafe 
by an unwary or wilful attornment of the firft leffee. And this 
concurrent leafe for yeai-s has not eicaped the cenfure of feme 
learned men, though being adjudged at $rft in the Exchequer 
Chamber y by a majority of ten judges', it ha* been ever fince allow- 
% Kcb. 378. ed for lawj for my lord chief juftice Vaughan fays, that this con- 
Degg. HI. current leafe is neither within the letter or meaning of the ftatutc 
I Eiiz, c. 19. the words of which ^lxq^ other than for ttuenty-one 
years^ or three liveSy and in that cafe there is another leafe in ejfe 
than for twenty-one years, or three lives \ for there are two leafes 
in ejjhy and fo more than the ftatute warrants ; and that the ftatute 
intended, when the firft leafe expired, the bifliop who Qiould then 
be, (hould have the advantage to make a new leafe, which by al- 
lowing fuch concurrent leafe may be prevented perpetually, ex- 
cept by way of remaindeir : and as for the intent of the ftatute, he 
faid, though the party is eftopped in pleading, yet the jury are not, 
but may find the truth of the cafe ; and if the party dies to whom 
fuch concurrent leafe is made, neither his eitecutors nor adminif- 
trators are eftopped ; for otherwife they vrould pay a rent for 
nothing, which would be in their own wrong, and againft the right 
6i the teftator. 
Gomp.in- It appears by the cafes before-mentioned, how and in what 
ftvmb. 243. manner bifhops may make cortcurrent leafes, not being reftrained 
therefrom by the i Eliz, c* 19. In the fama manner likewifc 
might deans and chapters, maft.ers and fellows of any college, and 
other perfons mentioned in the 1 3 Eli%. c. 10. not being reftrained 
therefrom by that ftatute ; but that ^eing found a great mifchicf, 
was remedied and tjualified by \% EUz. c, 11. which makes all 
leafes by any of the faid ecclefiaftical, fpiritual, or collegiate per- 
fons, or others of any of their ecclefiaftical, fpiritual, or collegiate 
lands, tenements, or hereditaments, whereof any former leafe for 
years is in being, not to be expired, furreridered, or ended, within 
three years after the making of any fuch new leafe, to be void and 
of none efFeft; fo that within thefe bounds they may likewifc 
ihakd concurrent leafes for years. 
% Brownl. The dean and chapter 01 Norwich^ 8 Eli^, made a leafe to A. 
164*^^* for ninety-nine years, to begin after the end of a former leafe 
lvioor,875. then in being, which happened 35 £//«.; afterwards, in 42 -EZ/ss. 
Co. Lit. the dean and chapter made a leafe to the plaintiff for three lives, 
45- *>• rendering the antieiit rent quartetly, and covenanted to acquit and 
fave harmlefs the plaintiflF and the lands demifed to him, durinjj 
the leafe, by reafon of any leafe made by them, or atiy of their 
ptedeceflbrs 5 and livery was made upon it 5 but it did not appear 
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Vhether it was the fame dean that made the Icafe to ^., nor that 
Ji, had then entered : and novir the plain titt' being evicted by the 
ailignee of -^.j brought his adlion of covenant againft the dean and 
chapter -J and had judgment by reafon of the exprefs covenant j 
and idlfo, becaufe it did not appear that the dean, who was party 
to tlic plaintifTs leafe, was dead ; for it was agreed j that the leafc 
to the plaintiff would be void again It the fuccceding dean by the 
18 El'72,. c. \\^ becaufc there were then abovx three years of the ' 
lirfl CO come: but Coke heldj chat though there were four or fivCj 
or more years of a former leaCe to come, yet if that former leafe 
•were furrendered within three years after the making of a fecond 
leafe for years, fuch furrender would make good the Vecond leafc ; 
but if the firil leafe were for years, and the fecond for liveSj then^ 
though there were but two years to come of the firll leafe, yet the 
fecond would be void, which perhaps may be for the reafons men- 
tioned in the concurrent leafes by biQiops ; but if fo, then what 
my lord Cuht fays in the fame cafe muft be a mifi:ake,*that if the 
plaintiff (whofe leafe was for three lives) had procured A^ within 
three years to have furrendered his leafe to him, that this would 
have made good his own leafe, which cannot be if what he faid 
before be true \ ideo q* 

But for fuch houfes, and fo much land, as by 14 Eliz* v. il. Coipp. In* 
they may let for forty years, they cannot make leafes in re^erfion ^^^^- 344* 
or concurrent leafes, becaufe that ftatuce exprcfsly forbids Icafes in 
reverfion thereof j and the 1 B £/iz. c. 11. relates only to the 1 3 Eliz. 
c. io, as appears by the following cafe< 

In trefpafs upon fpectal verdi£l it was found* that the dean and Cro. Elli . 
thapterof i^fii^/Z's made a le:ife for forty yearSj of a Houfc in Lon^ 564- 
iimj to begin prefcntly there being then ten years of a former singietoa* 
leafe to a ftranger to come ; and the court held this fecond leafe 
merely void by I'^Eli:^* c* lo, atid not warranted by 14 Eiiz. c.Xi. 
which makes good kafcs of lioufes in market-towns for forty 
years, fo they be not made in reverfion j and this leafej though it 
be made to begin prefently, yet there being another leafe in effg^ 
is a leafe in reverfion ; for fo much as remains of the former leafe. Vent. 246* 
And fo it was refolvcd in C, B. 14 Car, 2/ in the cafe of Wynn Carter, 9*. 
and Jflld^ of a leafe of the dean and chapter of WfJ}mmJ}er\ and 
though this was properly a concurrent leafe, yet being a leafe in 
reverfion, it is forbidden within the exprefs words of the 14 Eliz» 

11. and £0 void again (I the fucceflur, 

A vicar hiving madjg.flj^afe for years of a houfe in a market- Ven^. 24. 
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of hon-rcfidence.! 2. That though the rent were refcrvcd at tli^ 
ufual feafts, or within ten days after ; (and therefore as it was urgcd^ 
the term ending at Michaelmas, would be expired before the laft 
day of payment ; though for the other days it was agreed to be for 
the fucceflbr's advantage, becaufe the predeceffor might die within 
the ten days, and then the fucceffor would have that whole quar- 
ter's rent •>) yet the court refolved that the refervation was good in 
the whole, and that being referved during the term, there ftiould 
be no ten days given to the leffee for the laft payment, according 
to Baf-wick and Foftet^s cafe, Crv. Jac. 227. 233. 3. It was ad- 
judged that this was a leafe in reverfion, and fo not warranted by 
t^kliz, r. II. which, as to houfes in market-towns, repeals the 
13 Eliz, c. 10. but excepts leafes in reverfion 5 and this leafe being 
to commence at Michaelmas next, was properly a leafe in reverfion, 
and difFers, from a grant of a reverfion. And further, they all, but 
Hale^ held, that if this leafe, in ^his cafe, had been made to 
commence prefently, yet it would have been void, there being 
. another ]eafe in being, fo that for fo many years as were to come 
of the former leafe, Jt would be a leafe in reyerfion; and they 
held, that the 18 Eliz. r. 1 1. which permits concurrent leafes, fo 
that there be not above three years of the former leafe, (ffc. ex- 
tends only to 13 Eliz. c 10. and recites that, but not the i/^EHz* 
r. 1 1, nor makes any alteration thereof: but Hale doubted of this, 
and inclined rather contrary, that if the llsafe had been made to 
commence prefently, it had been good ; becaufe there were not 
then three years of the former leafe to come, and he thought the 
1% Eliz. c. II. was a qualification as well of leafes upon the 
i4Eliz. c. II. as upon 13 Eliz, c. 10. i. Becaufe the i^Eliz^ 
c. II. is an appendix to 13 Eliz. c. 10. and only enlarges it as to 
houfes in cities and market-towns; and therefore the iS Eliz. 
tf. II. reciting the i^Eiiz.c, 10. does, by confequence, recite 
alfo the 14 Eliz, r. 11. 2. Becaufe there is fuch a connexion 
between all the ftatutes * concerning ecclefiaftical perfons, that 
they have been generally taken in the conftruftion of one ano- 
ther i and that tibough 32 H.^.c. 28. is not recited either in the 
J EUz. c.'ig. or 12 Eliz. c. 10. yet a leafe is not warranted by 
thofe ftatutes, unlefsit hath the qualifications required by 32/^.8- 
r..28. 3. From the great rummage it would make in leafes, if 
they fliould be void, when- there was ever fo little of a former 
leafe unexpired. 
Poph, 8* The prefident and fcholars of Magdalen College in Oxford made 

a leafe of a houfe, is^c. for twenty years, and ten years before 
the expiration thereof made a leafe to another for twenty years, 
to begin after the expiration of the firft leafe*, though this be, 
in ftrift propriety, a leafe in reverfion, yet it was faid to be good, 
, and to ftand well within 14 Eliz. c» 11., becaufe thefe contrafis 
or leafes- do not intermix, but the one ftands well with the other, 
and both together do not exceed the forty years .comprifed in the 
ftatute, which doth not hinder leafes to be made from a day to 
{a) I Vent, come : but this opinion is {a) denied to be law, and feems alfo. to 
^Icifb 10- ^^ cxpreftly againft the foregoing cafes, where fuch leafe to be- 
^ * '* ... gia 
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gin at a day to comC} there being then another leafe in ejk, is Carter, la. 
condemned, though both did not exceed the term of forty years '5- 
in the whole. 

Rule 4* That fuch Leafes are not to exceed three Lives, or twenty* 
^ one Tears, 

A fourth rule to be obferved for making thefe leafes good ih ioCo.6x. 
law is, that they do not exceed three lives, or twenty-one years, **• ^^' *• 
from the miking thereof 5 therefore, if a bilhop makes a leafe for 
four lives, and one of them dfes in the life of the bifliop, fo that 
at his death there are but thtee lives in being, yet the leafe is 
void againft the fucceffor, becaufe being void by i Eliz. c, 19. 
at the time when it was made, no fubfcquent accident can make 
it good. - . 

So, if a leafe be made for three lives in this manaer, v;>. to Cro. Car. 
one for life, remainder to a fecond for life, remainder to a third ^^: . ^^^" 
for life, this leafe is void ag^iinft the fucceffor ; becaufe, other- Hetiey, z*!' 
wife the two firft would be difpunifliable of wafte during their [This point 
lives, by reafon of the intermediate remainder; and fo dilapida- ^A^"*****^. 
tions, and other mifghiefs, which the ftatutes intended to provide *" thcTa^r 

againft, would be let in. in the cafe referred to, but ihc court gave no opiiUDa upon it. j 

So, if an archdeacon makes a leafe for three lives, according Ley. 74. 
to the ftatutes, and the leffees make a leafe for 100 years, which is ^'^°p ^f 
confiMned by the archdeacon, bifliop, dean, and chapter, yet fuch ^afe! \ Co. 
leafe ftiall not bind the fucceffor: or, if'a bifliop makes a leafe for 15. a. 
tliree lives, refcrving the ancient rent, and they make a leafe for 
100 years, if three men fo long live, which is confirmed by the 
bifliop and chapter ; yet may the fucceffor avoid this leafe, and 
yet thefe are out of the words of the ftatutes ; but if they are 
not to be confti:ued to be within the meaning thereof, the fta- 
tutes would fignify nothing, and all ecclefiaftical perfons, by fuch 
cvafions, might get out of the a£ls, and make what alienations 
they pleafed. 

. If a leafe be made to A. for the lives of J3., C, and D., this is a Cro. jac. 
good leafe 5 for a leafe to one for the lives of three others, and a 76- Baugh 
leafe to three for their lives, is all one, within the intent of '•^***^** 
thefe ftatutes ; for three lives are the meafure of the eftat'e, which 
is all the ftatutes require. But a leafe for ninety-nine years, dc*- 
terminable on three lives, feems not good within the ftatute pf 
the I Eliz> c, 19. Jf^ 13 jB//z. c. 10. which make void all eftates, 
gifts, grants, ^V. (other than for three lives, or twenty-one 
years); fo that a leafe for ninety-nine years, determinable on three 
lives, beii^g neither of thofe, falls within the difability and void- 
ance of the firft part of thofe afts. 

But a leafe by hufband feifed of lands in right of his wife, or Crp. Car.. 
jointly with his wife, of an eftate of inheritance for fixty years, if *^* ^""''^ 
they mould fo long live,' was held fufficient to bind the wife fur- ^* ^^^ ^' 
viving, yfithhx the 32 H. 8. f. 28. and no queftion made of it ; 
the only difpute there being. Whether the wife ought to have 
joined ia the indenture of leafe ? and that fuch leafes for ninety- 
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nine years, determinable on three lives, arc good within that fta^ 
(a) 8 Co. tute, appears from the reafoning in {a) Whitlock^s cafe ; where it 
tllccb <Qc' ^^ adjudged, that if a man has power to make leafes abfolutely or 
generally, (as the feveral perfons comprifcd in the ftatute of 32//. 8* 
^. ?8. have,) and a provifo or reftraint comes after^ (as in that aft 
it does,) that fuch leafes fhall not exceed the number of twenty •» 
pnc years, or three lives at the moft \ there, 4 leafe for ninety- 
, nine years, determinable on two or three lives, is good within 

the firft part of the aft, and not made void by the laft part there- 
pf, becaufe it does not ^ceed the three live$ thereby allowed, 
though it be not direftly for three^ lives ; but; now a leafe for 
ninety-nine years, determinable on three lives, \ipon the ftatute 
of I EJiz* r. 19. (^ 13 Eliz. <. iQ, is juft the reverfe of this; for 
the firft part of thefe afts makes void all eftatcs, gifts, grants,, ^^. 
by the pe^^fpns therein-mentioned, and the laft part faves only 
leafes for twenty-one years, or three lives, fcfr, fo that this leaf? 
being void by the firft part of thefe afts, and not within the 
faving of the laft part, being neither for twenty-ope years, noy 
three lives, Ihall not bind the fucceflbr within thefe afts ', Jc^ 
qu£re de hoc, 
Leon. 306. But though th^fe flatutes provide that thefe leafes fliall not ex- 
I ^' ^ ^\ ceed twenty-one years, or three lives, yet fuch leafes for fewer 
years, or lives, are good ; fof the intent of the ftatute was only 
to abridge the power of making long and unreafonable leafes, by 
reducing them to fuch a determinate number of years or lives, 
which they ftiould not exceedj, but might be made as much under 
as the parties pleafed. 

^ule 5. Of what Things Leafes may be maJe to bind the SucceJJhr* 

Co. Lit. A fifth rule to be obferved in the making of leafes upon thefe 

44. b. ftatutes to bind the fucceflbr is, that they muft be made of lands 

ila.^a. ^^ tenements corporeal and maniirable, whereto refort may be had 
144* a- for the rent referved thereout by way of diftrefs ; for otherwife 
7 Co. 51. ^Yic fucceflbr may \)t without any remedy for the rent, and fo 
Bro/tit. ' dilapidations, poverty, and all the other mifchiefs the ftatutes in- 
Lcafes,i7. tended to provide againft, be let in. Therefore, leafes of fairs, 
cVant' 4A T^a^Vcts, liberties, franchifes, advowfons, commons, pifcaries, 
59. * * ofiiccs, hundreds, tithes, or any other incorporeal inheritance, 
thopgh with confirmation of the de^n and chapter, or other per- 
sons req^irpd by law to confirm the fame, will not bind the fuc-^ 
^eflTor. 

For the better undcrftanding of this rule, it ,will be neceflary 
to take notice of Come diftinftions, which plainly arife out of the 
books. 
5 Co. 3. I. All the books agree that a leafe for three lives of tithes, or 
jewers other inporporeal inheritances before-mentioned, will not bind the 
jac^.'ifi?* fucceflbr, though the ancient rent be referved, and ;the leafe or 
173. grant confirmed j the reafon whereof is, that' if fuch leafe or 
jjicor, 778. ^^^^^ fliould be ^ood againft the fucceflbr, he would then be wit|i- 
aSa'!ld.'Jo3. out the tithes, k2c. and have no remedy for the rent thereon re- 
Hard. 326. ' , ' ' ferved*^ 
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/(Brvcd ; for diftrain he could not ; becaufe there would be no 
place wherein to take any diftrefs, the things leafed or granted 
being perfeftly incorporeal and invifiblc ; an affife he could not 
have, becaufe either he had not feifin, or, if he had, yet there 
would be nothing to put in view of the recognitors j and an 
aftion of debt he could not maintain during the leafe, becaufe, 
being for three lives, that is, an eftate of freehold, which will en- 
dure no aftfon of debt fo long as it continues ; and fo the fuccef- 
for would, in fucb cafe, have no manner of remedy for the rent 
referved, which would be againft the exprefs provifiou and intent 
of the feveral a£is. 

2. It is held likewife in fome books, that a leafe for twenty- 5 Co. 3, 
one years of fuch incorporeal inheritances, though they have been ^^' ^'^- 44- 
ufually demifed, and the ancient rent be tbttftbut referved, that ' 47«av 
yet this is voidable by the fucceflbr withii^tlfife ftatutes ; becaufe 

though the rent referved be good by way of contraft between the 
leflbr and leflce, and that debt may be maintained for recovery 
^ thereof J yet, they fay, it is not fuch a rent as is incident to the 
rcverfioij, nor fhall pafs with it to the fucceflbr ;' and therefore the 
fucceflbr having no remedy for the rent, fliall not be bound by 
the leafe, 

But this point feems to have been (haken by contrary refolu- Cro. jac. 
tions fince JeivePs cafe, for fome books exprefsly hold fuch leafe j" "• 
for years to be good againft the fucceflTor ; becaufe, they fay, he Ley^?^^ * 
has remedy for the rent by aftion of debt, and fay it has been fo Paim. 105. 
adjudged, and take the diverfity [a) between fuch leafe for years ^^J^^' 3*''* 
and a leafe for life : alfo, they fay,, that the rent ifliies out of the Le^v."™,o8.' 
tithes in point of render, though not in point of remedy, becaufe 2 Sand. 304. 
no diftrefs c^n be taken for it 5 but that is fupplied by the aftion ^^^j,^^^ 
pf debt which lies for fuch rent, and fliall devolve on the fuccef- [^^a) This * 
for; and that fuch rent does not lie only in privity of contract, diverfity if 
as a fum in erofs, but is incident to the reverfion, ,otherwife the "° ^^"^^' ^^ 

r m ^.1 •!. t . irt any jmport- 

lucceuor could not have it, being only privy to the eltate, not to ancejfonhc 

the perfonal contradts pf his predeceflor ; and to this opitiion the 5 Geo. 3. 

court inclined, but thought it a point of great confequence, and ^^^j^^* jg ^-^ 

tharefore> to avoid it, gave judgipent on another point which was of tithes 

clear. . " ^^^ other • 

incorporeal 
hereditaments by ecclefiaftical perfonS) whetTi^r for lives or for years, as good s^s if the leafes were of 
corporeal heftdiucaents, and gives action of debt to the fu^ceiTor for rent referved on freehold leafes.] 

3. All the books agree that a leafe for three lives, or twenty- Cro. jac, 
one years, of a manor, with the advowfon appendant, or of lands 453- 

or hoyfcs, and of tithes ufually let therewith, referving the ancient ^ co?4. 
rent, Isfc. 15 good, and fliall bind the fucceflbr within thefe ftatutes ; 2 RoH. 
for though the rent doe$ not iflue out of the advowfon, tithes, ^r., vau h^'* 
in point of remedy, yet the rent is greater in refpeft thereof, and 204.^ ^" 
the fucceflbr has his remedy for the whole rent upon^he lands, or 2 Sand. 303. 
other corporeal inheritances let therewith j [fedquare^ if the tithes ^^^* 333» 
(hould be worth 2 or ^oo I, per ann, and the lands not above 4 or 
5 /. ^c,\) and Vaughan proves this from the exprefs words of 
13 ^//^. r» 10. which are, That all leafes by any fpiritual or eccle- 

F 4 fij^ftic^^ 
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fiaftical pcrfons, having any lands, tenements, .tithes, or hcr^dlta* 
ments, (other than for twenty-one years, or three livesy fefr.) (hall be 
voidj fo that the ftatute plainly (hews, that fome way or other tith^i 
may be leafed for twenty-one years, or three lives j and if they 
cannot be leafed fingly, it muft be with lands ufually lettcn ^here- 
with. ^ 

l.ev. 333. Therefore, where the dean and chapter of Norwich leafed ;i 
Corbet and parfonage and common of pafture, rendering rent, and i £. 6* 
* * * Surrendered their pofleflions to the king, and afterwards the king 
granted the parfonage, without fpeaking of the common of paf- 
ture 5 it was held, that the patentee of the parfonage (hould have 
all the rent, and no apportionment (hould bc"^ in refpe£l of the 
common ; becaufe all the rent iflued out of the parfonage, and 
nothing out of the common. 
Cro.EIis. A bifhop, having an advowfon appendant to a manor in right 
^90- . ^^ of his biflioprick, grants the advowfon for twenty-one years, and 
BiflJop^o/* this was confirmed by the dean and chapter, yet held within the 
Norwich reftraint of i Eliz. c. 19. and void againft the fucceflbr ; becaufe, 
andHoUand. 33 ^^g f^y^ j^ ^^s not fuch an hereditament whercout a rent 
could be refcrved : but a better reafon feems to be, becaufe no 
rent was at all rcferved, and then, to be fure, neither the predc- 
ceffor nor fucceflbr could have any benefit thereof by way of 
contra£):, or otherwife \ nor did it appear to have been ufuallj 
lettcn, 
Mm. 174. The bifhop of Oxford^ having primam vefturamftve tonfuram o{ 
Oj^f^^d^t^ certain lands, after i Eliz. c. 19. lets to the plaintiflF for three 
€?fe. Co. lives, rendering the ancient rent, and dies, and his fucceflbr, the 
Lit. 47. a. now defendant, enters upon him, and takes the hay: it wa& 
186. b.* ^^g^^> ^'^^ *^^s ^'^^ "^^^ ^"^^ ^^ \tzi^ of a fair, becaufe this con-, 
cerned land, and was to be taken upon the land, and fo the fuc- 
ceflbr was not without remedy, b^ecaufe he might diftrain the 
grafs wh^n it was cut: but per curiam^ if the biftiop h^d 
had vejluram^ or primam vfjluram^ or tonfuram^ from fuch a 
day to fuch a day, this^ had been fuch an hereditament as might 
-have been leafed 5 for there the bifhop or his lefTee might have 
mowed, and after fed it, during that time, and then the fucceflbr 
might have diftrained the cattle ; but here the bifhop had only 
primam veftuxam^ viz. only the cutting of the grafs once within , 
fuch a time, and then his intereft is at an end, and he canned after 
feed it 5 fo that it is no hereditament within the flatutc, whereof 
any leafe can be made to bind tlie fucceffor. 
5 Co. 15. t. If a bifhop, dean, and chapter, or any other perfon reflralned 
10C0.60 b. by thefe flatutes, grant the next avoidance of any church which 
207. 440'. t^^y 1^'^ve in right of their biflioprick, deanry, fcf<:., though with 
Apd. »4i. confirmation of all perfons interefted therein, yet the fucceffor fhall 
jMod*^* avoid it 5 for this is fuch an hereditament as the flatutes intended to 
reftrain them from binding their fuccefTors by, and no rent can be 
referved out of it ; for fuch grant of the next avoidance can bring 
no manner of benefit to the fucceflbr, 
4 Co 14. It hath been feveral times held, that bifhops, or other ecclefi- 

Lcy, 80. 'aftical perfons, are not rcflrained cither by tlxe i £Jiz, c. lo. or 
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xg JSliz. c. 10. from making grants of copyhold lands in fee;, in ciimb.a53, 
tail, or for lives, or for any tiumber of years, according to the ^^ 
jcuttom of the manor, and that no confirmation is ncceffary to mq^/^ 
;nake fuch grants good, though they Me made by a fole corpora- %76. 
iion, as by a bifiiop, prebendary, i^c. ^^^^ ^.j^^ ^^ HeyL-f ife. 

The bifliop of Winchefler, 5 Eliz. with confirmation of the dean Dycr«37o.feu 
and chapter^ granted an annuity or annual rent out of lands, par- ^^^^* ^'* 
eel of the poffeffions of his biihoprick, with daufc of diftrcfs to it. Hob,' 97* 
pro confiHo impenfo W impendendotpro termino viUfua^ and died ; the Roll. Rep, 
grantee brc^ught debt againft the executors of the bifhop -for Jf^V' ^'* 
arrears incurred in his lifetime ; and the only queftion was, whc- i^q^'C^ 
ther upon the i Eliz. c. 19. this grant was void againft the fuccef- 
for, fo that the grantee could not maintain a writ of annuity againft 
him, but only an adion of debt againft die executors of the grantor? 
the cafe does not appear to be adjudged, but it is cited in feveral 
books, that the annuity was determined by the death of the 
grantor ; for though this was not parcel of the poffeffions of the* 
biihoprick, but only ifluing out of them, yet if the fucceffor (hould 
be charged with it, this would tencjl to his prejudice and im« 
poverifliment, which the ftatutes intended to prevent. * 

So, where a writ of annuity was brought againft the fucceflbr 10 Co. 6r, 
vpon a grant made by his predeceffor, and confirmation by the 5j*^,**^ 
dean and chapter, yet it was adjudged that it would not lie, be- ^^^ Jj^* 
taufe it was not averred that it had been uAially granted, though 30 £U«, 
4t was averred to be reafonable 5 and it appears by thcfe eafes, that J®^- 34^- 
if to avoid this aft a vvrit of annuity were brought againft a parfon Bridg.^30. 
, or vicar, who prayed in aid of the patron and ordinary, and upon S. C* ciit4. 
default, judgment were given for plaintiff, this likewife is within the; 
equity of the faid a£t, and void againft the fucceffor : fo, if a writ 
of annuity were brought againft a bifliop upon title of prefcrip-. 
tion, or otherwife, and judgment given againft him by verdi£l or 
confeffion, yet this is reftraiued by i Eliz* c. 19. becaufe the bifliop 
is charged with the annuity in refpeft of the biflioprick; and - 
therefore the fucceffor would be charged with the arrears incurred 
in the life of the predeceffor, as it is held 48 £. 3. (* 25. and fo 
it would tend to the diminution of the revenues, and impoverifli- 
' ingof thechurch. 

So, if a rent-charge be granted by any corporation reftrained 5 Co. 15. a. 
by thcfe ftatutes, though this rent-charge be not parcel of their ^^^* ^^P- 
poffeffions, yet it is againft the equity of the ftatutes, and void '^'' 
againft the fugceffor ; for if bifliops, and other ecclefiaftical per- 
Ibns, virere at liberty to grant what rent-charges they thought fit, 
and that thcfe ftiquld be good and binding upon the fucceffor, he 
(uight haye' his poflefiions fo clogged and incumbered, as not to be 
able to keep up hofpitality, or fuftain the dignity of his function, 
and fo the good defign of thefe afts be wholly eluded. 

In covenant, plaintiff declared of a leafe by the predeceffor of Vent. 223. 
the defendant, -in which was a covenant, that he and his fucceffors * Jj^^' ^*- 
Vould pay all taxes during the term, and affigus for breach, that uavwan?' 

f\ich V. Biihop of 
Sali.tury. 



74 iLeafetf anH ULetmg for Meaw* 

fuch a tax was made by Parliament for the royal aid, and that the 
plaintiff was forced to pay it, the defendant refufing to difcharge 
it, utide adlio accrevit^ tsfc. and the only queftion was, whether this 
were fuch a covenant as (hould bind the fuccedor as incident to 
the leafe by 32 if. 8. c. 28. ? for it is clear, if the bifliop had made 
;i covenant or warranty, this had not. bound the fucceflbr at the 
N common law, without the confent of the dean and chapter ; and 

if it fliould now be taken that every covenant would bind the fuc- 
' ceiTor, the ftatute of i Eliz. c. 19. would be of no efFedl : but it 
was held, this covenant would not bind the fucceflbr; i. Becaufe 
it is not averred that fuch covenants had been ufed in former 
Jcafes, as it ought to have been, to prove it an ancient covenant, 
2. If this covenant had been in former leafes, yet it could not 
bind to pay this new tax by Parliament ; but it muft have been in- 
tended only of fuch as were then in ufe, viz. fynodals, penfions, 
tenth? granted by the clergy, procurations, l^c. it was held 
however, that this covenant woiijd not avoid the leafe. 

^uU 6. Whatjball he f aid a ufual Letting to Farm upon the fever al 
Statutesy and by what Perfons. 

A fixth rule tp be obferved in the copftruftion of leafes upon 
thefe ftatutes arifes upon the words of 32 H. 8. c. 28. that that 
, oEtJhall not extend to any leafe of any manors^ lands y tenementSy or 
hereditaments y which have not enofl commonly been leiten tofarmy or 
occupied by the farmers for the fpac^ of twenty years next before fuch 
C^Uu leafe thereof made. The firft conftruftion that prevailed was, that 
^- *• this letting to farm within the twenty years ought to be by fom^ 

Dcgg! 106* .perfon who had an eftate of inheritance therein j and therefor^, if 
the heir in tail were in ward of the king for twenty yesirs, and 
during that term the king, or his grantee, ipade leafes of lands of 
the ward which had not been ufually letten or occupied in farm 
for twenty years before, this letting them to farm, by tlie. king, of 
his grantee, during the twenty years wardfliip, is not fuch a letting ^ 
to farm within the intent of the ftatute, as will enable the heir in 
tail, when he qomes of age, to make a leafe for twenty-one year^ 
or three lives, of thofc lands, to bind his iflue. So, if fuch leafe 
were made by tenant by the curtefy, tenant in dower, or the like, 
of lands which before that time had not been moft ufually letten 
to farm for twenty years, their letting to farm of fuch lands for 
the greater part of twenty years, will not impower the iflue in 
tail, when he comes into pofleflion, to make a binding leaf<? of fuch 
lands within the intent of the ftatute \ for the intent of the ftatute 
was only to make good leafes of fuch parts of the land as had been 
before ufually letten by thofe who were owners of the inheritance, 
^nd beft knew what was moft proper to be let out, and what not, 
and therefore did not intend to eftablifli leafes made of any other 
pofleflions than thofe, whiqh the owners of an eftate of inherit- 
inc? therein had, for the greater part of twenty years^ thought fit 
• * to 
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■ to leafe to farm •, for if the Icafes of tenant in dower^ tenant by 
the curtefy, guardian by knight's fervice, or fuch like, who, having 
only a particular cftate therein, would be for making money of it 
allj^nd letting out ^the whole for rent ; if leafes made by fuch for 
eleven or twelve years, or more, according to the time they lived 
or had intereft therein, (hould be a letting to farm within this 
ftatute ; then might^the iiTue in tail, when he came into pofleffion, 
liiake a leafe for twenty-one years, or three lives, of the capital 
mefluage or manCon-houfe, or, perhaps, of the whole ellaie, be- 
caufe thofe particular tenants had fo done for eleven or twelve 
years, or more ; and then if fuch tenant in tail (hould die the next 
day, his ifTue would not have a houfe to put his head in ^ which 
never was the intent of the ftatute. 

So, where the temporalties of a biflhoprick come into the hands Painu 175, 
of the king, and he keeps them twenty years, or more, and during ^* ^*^*^ 
that time lets to farm for eleven years, or more, lands which had ^afer^ ^ 
not been before accuftomably lettcn, and then appoints a fucceflbr, 
and reftores him the temporalties, he cannot by any leafe bind his 
fucceflbr, for thofe lands, which had no other warrant for his 
leafing thereof, than only that the king, whilft the temporalties 
were in his hands, had let theni to farm for eleven years or more ; 
and he might have let the bifhop's palace, or the demefnes afepiit 
it ; and then if the fucce^br might likewife make a binding leafe 
thereof for twenty-one years, or three lives, and (hould die, or be 
removed foon, the mifchief intended to be remedied by the ftatute, 
in giving the farmers a fccure and lafting pofleflTion during their 
leafes, would intrpduce a much greater upon the fuccciTor, by 
(hutting him' out of all the houfes and lands belonging to the 
biihoprick for twenty-one years, or three lives ; and fo, inftead of 
maintaining hofpitality, as the books fpeak, would occafion nothing 
but quarrels and contentions. So, for the fame reafon, a letting 
tQ farm by a difleifor or any other who has not a rightful eftatc 
of inheritance, though it be for the greater part of twenty years, 
is not a letting to farm by fuch a perfon as will enable the tenant 
in tail, bi(bop, or other perfon intended to be provided for by this 
ftatute, to make any binding leafe of lands which were not ac- 
f uftomably letten to farm for the greater part of twenty years, by 
thofe \vhQ had a rightful eftate of inheritance therein- 

But as the mifchief would be great, on the one hand, to con- 
ftrue the ftatute in fuch a manner, as would empower the perfons 
before-mentioned to determine of what parts and pofleflions leafes 
might be made good and binding againft the fucceflfors, ifliies in 
tail, and other perfons intended to be bound by the att ; fo, on 
the other hand, a cpnftruftion not lefs hurtful to them feems to 
pve obtained upon the fame words of the ftatute ; which pro- 
vides, That itjhall not extend to any leafe of any manors^ lands y tene^ 
• mentSy or hereditaments ivhi'ch have not mofl commonly been letten to 
far my or occupied by the farmers for the f pace of twenty years next be- 
fore fuch leafe thereof made ; upon which words it is held, that the Co. Lit» 
lands to be leafed within that ftatute muft be fuch, and fuch only, 44« b. ^ 
js have been letten to farm, or occupied for eleven years, or more, 708.^^^,1- 

at let and 
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at one or feveral times within the twenty years next before tie 
leafe for twenty-one, or three lives, to be made ; fo that if lands 
have been formerly let to farm never fo long, or often, yet if 
the tenant in tail, or bifliop, fhould keep, them in his own hands 
fifteen or twenty years, thefe lands cannot be leafed for tw%nty- 
one years, or three lives, to bind the iflue or fucceflbr, till they 
have undergone a probation of twenty years longer, and withm 
that time have been letten to farm, or occupied by farmers for 
eleven years, or more ; fo, if the temporalties come to the hands 
of the king, and he (hould keep the iands ufually letten in his own 
hands forty or fifty years, more or lefs, and then reftore the tem- 
poralties to the fucceflbr, he muft then begin to let them to farm, 
till they have run out in farmers hands eleven year« at leaft, other* 
wife he can make no leafe for twenty-one years, or three lives, 
within this ftatute. So, if a difleifor after a leafe for twenty-one 
years, or three lives, expired, enter upon the bifiiop, or tenant in 
tail, and hold the lands twenty years, or more, and then the bifliop, 
or tenant in tail, or their iifue or fucceflbr, enter, though thefe 
lands were demifeable, and ad^ually demifed, within the ftatute, 
but jufl; before the diflieifor entered, yet now they cannot be again 
leafed for twenty-one years, or three lives, till they have been in * 
* farmers hands for eleven years at leaft j and fo it is in the power 
of the king, the difleifor, nay of the bifliop, or tenant in tail him- 
felf, tb evade and elude the intent of the a£^, by keeping the lands 
ten or twelve years in their hands ; and though they die, or arc 
removed prefently, yet the fucceflbr or iflTue can have no benefit of 
the ftatute till after eleven years at leaft. 
(tf) Where Thefe reafonings and inftances were prcflcd and urged in a 
^ ^*bc*'**' ^^^ ^^^^ ^^ Twifden and Chief Juftice Keeling^ againft Wmdkam and 
Arcbbiihop Moretony and they thought them fo confiderable, that it put them 
•f York in ^pon finding out a more eafy and natural conftru£kioi|. 

3604, made 

9 leafe for three lives> resdering the ancient rent; in 1630, this leafe was iurreadered, tnd the lan^s 
remained uniet tlH i66«^ when the archbiihop made /leafe thereof to the plaintiff's leiTory renderiiijp 
the fame rent as was referved in 1604, and died, and the then afchbiihop entered, and let to the de-i 
fendant ; and whether thefe lands, not having been let fince 1630, could be leafed again, was the quef- 
fion i^ and Twifden and Keeling, for the reafons herein mentioned^ held they might. Lev« ftH* 
$id. 3id» 416.. Raym. 165. 2 Keb. zi 5> Pemble v* Stein. 

For they held, that the clanfe confifted of two parts in the dif** 
junftive, and if either of them were obferved, it was fufficient to 
warrant the leafing for three lives, or twenty-one years, within 
the intent of the ftatute : the words are, that that aB frail not ^** 
tend to any leafe of any manors^ lands^ &c. which have not mofl com^ 
tnonly been letten to farm \ this is the firft part of the disjunftivc, 
and is general : the other part is, or occupied by the farmers thereof 
by thefpace of twenty years, &c. and they thought the moft na- 
tural and genuine meaning of the words to be, tlxat the lands to be 
leafed muft either be fuch as have been moft commonly letten, 
that is, fuch as are not reputed part of the demefnes of the bifhop- 
rick, or fuch as have been occupied by the farmers thereof by the 
fpace of twenty years, is^c, that is, if the bifliop has let out part 
of his demefnes to farm, and the occupation of the farmer has 
(S been 
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Wn approved for twenty years together, as not any ways incon«- 
fenient to the biihop, the ftatute will prefume that they are lands^ 
fit to be let. And as to the authorities againft this opinion, 7'wifdem 
(aid, in Mallef^ cafe, that point came in unneceflariW; and K^eling^ 
that it came in on a foolifh argument, and therefore was of no 
great weight ; and fo in Sir John Mervin^s cafe» the point liever 
came in queftion, but only diBuptfuit pro lege \ and as to my lord* 
Cohe^ (though he were a grave and learned man,) yet he was not 
infallible, nor did he defire to be accounted fo, and this opinion of 
his was not judicial, that if it had come to an argument he might' 
poflibly have thought otherwife ; for Keeling faid himfelf was of 
that opinion, till he came to confider the cafe, and weigh the incon-* 
Teniendes of that conftru£tion : and it was faid, that queen £//- 
zdeti) kept the temporalities of the bilhop of Ely above twenty 
years in her hands, and yet no queftion of his leafes after : and' 
they faid likewife, that the lord Cokeys inference was falfe, and not 
warranted by the ftatute, viz, that if it had been leafed for eleven 
years it would be fuificient ; for the firft part of the ftatute, as 
to leafing, feems to refer to a more ancient time : alfo it was held, 
that if the other conftru£tion prevailed, thefe lands, or any other 
which continued unlet for eleven, years, could never after be let 
again for twenty-one years, or three lives, becaufe they were not 
moft accuftomably letten, £5*^., by the fpace of twenty years, 
which makes it the more reafonable to reje£t fuch conftru£lion : 
fedqutere^ if by letting them again to farm for eleven years, or 
more, the power given by the ftatute to Icafe for twenty-one 
years, or three lives, be not fet up again ? but ^^i/ifrf, whether fine* 
is it appears before, the letting to farm by the king, or a dificifor, 
ktc,^ is not fufficient within this ftatute, whether likewife their 
keeping it in their hands for eleven years, or more, be of any pre- 
judice to the bifliop, or his fuccefibrs, or to the tenant in tail, or # 
his iflue ? for if the ftatute only intended letting to farm by the 
bifliop or tenant in tail himfelf, then all the obje£lions before- 
mentioned feem to lofe their force, unlefs where the bifliop, or 
tenant in tail, keep the lands undemifed in their own hands for 
eleven years or more, 

A leafe made by the predeceffor of tl>e plainti^for thre^ lives, Cr(i.£lk. 
rendering rent, and confirmed by the dean and chapter 5 the ^Jfc ®l*7 
defendant claiming under it avers that it was the ufual and an- ^4 SwreJ. 
cient rent, and the land ufually demifed \, the plaintiff replies, that 
it was ufually before that leaife retained in the hands of his predecef- 
fors for hofpitality, znAtxTLW^xk^ abfque hoc^ qmdfuitmagis ufualiter 
dimija^ iffc: it was held a good traverfe; for fince 32//, 8. 
f. 28. appoints that the ancient rent fhall be rcferved, it is thereby 
implied that the land fiiould have been ufually demifed, otherwife . 
the ancient rent cannot be refervcd. 

Another thing required by. the ftatute is, that thefe leafes be Co. Liu 
fiaade of lands ufually letten to farm, tfr., upon which words it t^^^' ^ 
hath been adjudged, that a demife by copy of court-roll is. fuffi- cro.]L.'j(y\ 
cicnti for that is in judgment of law but an eftatc at will ; and * Jon. 29. 

without ^^^«^>:59- 
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Riym. 167. Without queftion> lands demifed at will by thofe who have thd fit- 
Sav. 66. heritance^ rendering rent, are lands accuftomably letten to farm 
ALwnfny. within the Tald aft 5 and fo it was ruled 7 -£"//z. in Sir John Mer- 
vifC^ cafe, where tenant in tail let a copyhold by indenture, render- 
ing the fame rent as before, and held a good leafe within 32 ii 8; 
r. 28. and Williams faid, he had known it thrice fo adjudged in his 
time, in the cafe of tenant in tail* 
mfoor, 199. But where tenant in tail had powerj by a particular a£l of parlia- 
kCo. 5. b. ment, to make leafes for life, lives, years, or at will, after the 
ioy*8 cjfc? " cuftom of the manor, yielding the.tt.ue and ancient rent, fe^r., and 
he made a leafe both of freehold and copyhold by a deed at com- 
mon law, referving fuch a rent ; this was held not to be warranted 
by the ftatute as to the copyhold ^ becaufe the ftatute fpeaks of 
leafes at will by the cuftom of the manor ; which imports, that the 
ftatute did not intend that copyholds fliould be demifed otherwifc 
than they were before the ftatute, and that was by copy of courts 
roll, not by a leafe for years, and the rent to be referved thcreori 
was cuftomary rent, not rent upon a leafe for years at common 
law* 

Rule 7. What Rent is to be referved s And herein^ 
I. That there muft be a Rent referved. 

^t^y 593* As to this the ftatute is fcjcpreft that a rerit rnuft be referved \ 

Leon. 306. and therefore where the college of all All Souls in Oxford made si 

cuypoie! ^^^^^ without rcfervatioft of any rent, though it was but to try i 

8av. 128. title, yet it was held void, the ftatute being exprefs and ppfitive ; 

and therefore no conftruftion ot pretence can be urged to avoia 

the ftatute : but in that cafe it did not appear that n'o rent was 

referved, but only the plaintiff had not fliewn that there was any 

referved, and yet there might be, in the leafe ; and if not, the 

defendant ought to fliew it 5 and fo the exception difallowed. 

St* That this Rent muft continue due, and be payable to the 
Leffors arid their Succeflbrsi 

I Cp. 6. a. This alfo is fo fttiftly required by the ftatute, that it hath bcfea 
hdd, that if a biftiopj tenant in tail, 5?^ ., make a leafe of land, the 
ancient rent whereof was 10/, and referve but 5 /. per annum during 
his life, and I o7. pvr annum after his death, to the i^Tue or fuc- 
ceffor, yet this leafe (hall not bind, becaufe the rent Otigirially re- 
ferved was not purfuant to the ftatutes ; though there cari be no 
pretence of prejudice to the iflue or fuccelTot, mdre than if the 
biftiop, or tenant in tail, fef^., fliould releafe the rent, or any part of 
itj during their own lives, which furely they may dd : ideo quare^ 

3. That fuch Relit muft be the fame, or more in Quantity than 
hath been referved within twenty Years next before fuch Leafe 
, made; And herein, ' 

I. What 
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i. What Ihali b« faid to be the ancient Rent, where Varietjr 
of Rents have been referved, or fomething formerly referved 
faow omitted or varied. 

As to this, where variety of rents have been referved, as for- Har4. 315, 
hicrly 10 A then io /. then 30 /. and laftly 40 /. per ann. of 3»6. 
e contra formerly 40/. then 30/. then %oL and laftly 10/. Ai>tiobus*» 
per ann. ; the lo/, in the one cafe, and the 40/* per antt, ^<rHaie» 
in the other cafe, are the rents to be referved on any new 
kafe to be made*, but with this diverfity between Icafes 
made by virtue of the feveral ftatutes before-mentioned, ahd 
fcafes by virtue of powers in private conveyances and fet- 
tlements ; for upon leafes made by virtue of the feveral ftatuteS 
before-mentioned, this was the meafure immediately after thcfe 
a£ls pafTed, and muft continue fo ftill ; becauffs the fame a£ls being 
to warrant every fucceflive leafe as well as the firft, there can be no 
i^ariation of the rent in any other leafe to be made from the rent> 
which, upon con ft ru ft ion of thofe ftatutes, was in the firft leafe, 
made by virtue thereof, fettled to be the antient and unaccuftomed 
rent ; and confequently, the variety of rents in fuch leafes muft 
have been only before the ftatutes : out upon leafes made by virtue 
of powers in private conveyances and fettlements at this day, re*- 
fcrving the old and accuftomed yearly rent, or the moft ancient 
and accuftomable yearly rent, thercj the rent referved on any leafe 
then in being, or upon the leafe made laft before fuch fettlement 
or conveyance, feems to be the meafure of the refervation upon 
any leafe after to be made by virtue thereof 5 for the intent o£ 
fuch power, as well in fuch fettlements as upon the feveral aft 3 
before-mentioned, was only that they, who were to make leafed 
by virtue thereof, (hould not put the eftate in any worfe condition 
than it was at the time of fuch fettlement, or of thofe afts made, 
but keep it in the fame plight and condition as it then refpeftively 
was ; and the rent referved laft before the making of fuch fettle- 
ment, or of thofe afts, may well be called old or ancient in refpe£l 
of the new rent to be referved on fuch leafe, to be made after fuch 
fettlement, or after thofe afts. But the Lord Coivper^ in the cafe 
of Lord {a) Mohun and Orhy^ feemed to make a doubt of this cdn-^ {a) % VtrAi 
ftruflion of the words ancient and accujiom able rent y and thought 53'- S4*« 
the laft rent no certain rule to go by'; for fuppofe it were leafed ^han. 257. 
once at a greater, and twice at a lefs rent, he thought the ancient s.c. Giib. 
rule miift be that referved on the firft leafe 5 for the two laft may ^y ^^P* 
be made by a tenant in fee, who was not bound to referve the ati- ^^' 
cient rent, but might let it for nothing, if he pleafed : but upon 
the 32 //. 8. c, 28. or the fame words in private powers, viz. fo 
much yearly rent, or more, as hath been moft accuftomably 
yielded or paid within twenty -years next before fuch leafe thereof 
made, if a greater rent had been referved before the twenty years, 
yet the referved within the twenty years, though it were lefs, muft 
be the meafure of the refervation upo« leafes to be made by virtue 
6f that ftatute, or of private povvert>, worded iu the frime rrianner. 

But 



Sty 
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JBut if within the twenty years it had been let onc<i at a greater 

and twice at a lefs rent, then che queftion yrill remaini which pf 

the refervations will be the meafure of the rent to be referved on 

rwhere the any two hew leafes to be made ? and how far the opinion of my 

•^C*'' ^JJ* Lord Chancellor Copper will outweigh the opinions of my Lord 

tent has beetf Chief Juftices Hale and Holt is confiderablcy though their opinions^ 

leferted fccm to^x* a ftandiilg rule to go by,, whereas his leaves it at great 

uncertainty, from which no rule can be formed; for it may have 

been let twice formerly at a lefs rent, and once, on the laft Icafe,. 

at a greater ; and if the firft refervation in this cafe, being greater, 

Ihould be the rule, why (hould not the two firft, in this cafe, 

though they are lefs ; for his reafon feems to turn upon the pri^ 

ority and antiquity of the rent. 

Lord Cow- . ^ /* / 

ftt\ rule feems the bed ; in aAy other circunftiUnces Lord Holt^s rale appears to be the more prepay 

cne* See Pow, on Pbwers, 549*] 
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In fome cafes, leafes, by virtue of thefe ftattittes, will' be good, 
though there be an omifTion of things formerly referved, or a vari- 
ation in the rent referved in point of time : therefore, where the 
dean and chapter of Worcejier were feifed of the manor of H. In 
fee, in right of their church, of which manor one G. was copy- 
holder f6r life, under the ancient rent of 8 s. and 8 rf. payable at 
the four quarter-days of the year, and heriotable at the death of 
the tenant, and the' cojpyholds of that manor were grantable by 
cuftom for three livcs.j the dean and chapter %/^Eliz, by inden- 
ture under their co'mmon feal, demife the faid lands to G: and hi^ 
affigns for the lives of A.y B.y and C, and the furvivor of them, 
rendering 8 s. and 8 J. half-yearly, and without refervation of any 
heriot 5 and after this leafe made the dean dies, and his fucceflbr 
and the chapter enter to avoid this leafe upon I'^EUz. c. lo. 
(among other reafons) J i.Becaufe the ancient rent was not re- 
ferved by reafon X)f the lofs of the heriot. 2. Becaufe the rent 
was not payable, as it ufed to be ; for before, it was payable' 
quarterly, and now, it is referved payable half-yearly, which_is 
not fo beneficial to the fucceflbr : but it was adjudged, that, not- 
withftanding thefe objeftions, the leafe was good, and fliould bind 
the fucceflbr •, for the 13 Eli%. c> 10. does not avoid any leafe, if 
the accuftomed rent or more, be referved ; and here the accuf- 
tomed rent is referved, and the omifllon, or lofs of the heriot, il 
not majterial, becaufe that was not a thing annual or depending 
upon the rent, but perfedily cafual and accidental. 2. That 
though the rent was formerly referved quarterly, and now half- 
yearly, yet the leafe is good, and fo would have been if it had 
been referved only yearly ; for the words of the aft are, thereupon 
the accuftomed yearly rent^ or moreyjhall he referved; fo that if the 
rent be referved. yearly, the words of this aft are fatisfied, and 
this word ;v^r/jv, not being in Mountjoyh cafe, makes the differ- 
ence. And yet this rent had not all the beneficial qualities the 
other rent had ; for whilft it continued copyhold, the lord might 
have entered for a forfeiture upon the denial or non-.payment of 
the rent, which now, upon this leafe thereof, at common law^ he 
cannot do* 

If 
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if the rent was anciently payable in gold, and it is now referved 5 Co. 4. b. 
payable in filver, this leafe (hall not bind the fucceffor ; for the ^' ^* 
variation may be prejudicial to the heir or fucceffor, by the fall of 
(ilver J and though thfe fame may be faid were it referved in gold, 
as it ufed to be, yetbv cotitihuing the fpecies of fefervation formerly 
made, the leffor hatn ufed all the precaution the ftatute required, 
and the accidental fall after can be no ways impiited to him; 

But if a quarter of corn was anciently referved, and now a leafe 5 Co. 4. B* 
is made, referving eight bufliels of corn, this is good ; for the re- 
fervation is the fame both in quality, value, and nature, and differs 
only in words. 

A precentor or chanter of St.' PauPs^ being fcifed of the pai*- Palm. io6i] 
fonage of S., in jure caniariay leafed a portion of tithes for two ^^ *"^ 
years, rendering 8 /. pir ann. and fefcrving pafturage for a colt in 
the land of theleflee ; and the leafe being expired, his fucceffor made 
a leafe for twenty-one years of the faid portion of tithes, render- 
ing 8 /. per ann. but omitted the running of the colt ; yet the leafe 
was held good, becaufe it was a thing referved out of the lands of 
the firft leffee only, which the fucceffor could not referve, fuch' 
firft leffee not being his tenant of the tithes : otherwifc perhaps, if 
the refervatioii had been generah 

2. in what Manner fuch Uefervatlon is to be made. 

All that fccms neceffary here to be obferved is, that there muft 
be a particular mention or fpecification of the fum intended to be , 

rfefetved, as well upon leafes to be made by virtue of thefe {latutes„ 
as upon leafes by virtue of powers in private conveyances and fct- 
tlements ; for otherwfe the heir, or fucceffor, would be put td 
itifinite trouble, vexation and expenfce, if the refervation might be 
allowed to be made in the fame or as general terms, as the power 
Itfclf was J ^nd the neceffity of averring and proving wfiat was the 
ancient and accuftortiable rent were to lie upon them. 

Therefore, whet'e a bifliop was feifed, in right of his bifhoprick, CnxCar. 95* 
of three manors which had been ufually let together at the rent ^T^ "' 
ti'X'XL per drift, and made a leafe of the faid three manors, except ^kcm'so* 
fuch and fuch parts thereof, rendering the ancient, ufual, accuf- 
tbmed yeatly rent, and the rents artd fervices at the days and 
times ufually accuftomed, without fpecifying any rent or fum iii 
particular ; it was adjudged, that this leafe flioiild "not bind the 
fucceffor, becaufe the ufual and accuftomed rent was '^iL.per ann. 
where all the faid three manors had b<ien let without any ex- 
(ieptidri 5 whereas no>^ part being excepted, that which was the 
ufual aiid accuftomed rfent for the vi^hole, cannot be 'faid the 
Ufual and accuftomed tent for part; and then the reference 
being general to the aticieiit and accuftomable rent, nothing at 
all is referved, and, by cdnfequerice, the fucceflor is not bound 
by fuch leafe. This appears to be the redfon in the book for 
me avoidance of that leafe, and being fufficient for the pur- 
pofe, there needed no Other : but it will appear by the following 
cafe, that if the Whole three manors had been let without any ex- 

G \ ception. 
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ception, yet the refervation in fuch general terms would have been 
fufficient to have avoided the leafe. 
Trin. 1706. Fttfon Gerard was tenant for life, with power to make leafcs for 
il)^**M*h twenty-one years, or three lives, fo as upon every leafe of fuch 
and Orby. lands as have been ufually letten, and fines taken for them, the 
Eq. Abr. old accuftomed rent, or more, be yearly referved ; and fo as upon 
2Ver/^' ^ every leafe of other lands not ufually letten, or fines taken for 
531. si*, them, there be referved the beft improved rent that can be gotten 
Giib. Eq. for the fame, and the leffees to execute counterparts thereof. 
Preced.^' ^^^^^ ^Y indenture 21 Decemb. 1702, demifes to the defendants all 
Chan. i57. fuch lands as have been ufually letten, and fines taken for them, for 
3Chan.Rep. ninety-nine years, if three perfons (hould fo long live, with a re- 
ioMtd.4.7?. f^'^^tion in thefc words, ^>/rf/«^ and />^j?i/7^ therefore the reJpeBive 
old and accujiotned yearly rents ; and if this refervation was purfu- 
ant to the power, was the queftion ? And my Lord Chancellor 
Cowperj being aflifted with the two Chief Juftices Holt and Tre- 
vor^ decreed, that this leafe was not good to bind the remainder- 
man ; but my Lord Chief Juftice Holt differed in opinion, and 
held this leafe good. i. Becaufe the refervation being in the 
very words of the power, if the power was good, the refervation 
muft be fo too 5 for the fame words muft have the fame meaning 
in both 5 and if a fum certain had been referved, yet it mud have 
been averred to have been the ancient and accuftomable rent, or 
more ; and therefore this refervation, in the words of the power, 
may be helped by fuch an averment, and confequently is good. 

2. That if any of the lands comprifcd in this leafe had not been 
anciently let, though the refervation in fuch manner as to them 
would be void, yet the leafe would remain good as to the others. 

3. Though all the lands were comprifed in this one deed of leafe, 
yet the remainder-man, who is to have all the deeds in his cuftody. 



{i Burr. by feveral leafes, as they were formerly. But my Lord Chancel- 
^^'^ lor and Trevor held this leafe void againft the remainder-man, 

and not purfuant to the power, i. Becaufe it was never intended 
that the words of- the power fhould be turned verbatim into a re- 
fervation in leafes ; and to fay, that if the words in the power are 
good, they cannot be bad in the refervation, is a ftrange pofition. 
Suppofe in the power to make leafes it were provided, that in 
every fuch leafe there fhould be inferted fuch covenants as are 
ufual in leafes in that county, and a leafe were made in the very 
words of the pqwer, would this be good ? Certainly not ; nor 
could it be aided by any fpecial verdidt, finding the covenants 
ufual in that county. 2. The queftion in this cafe is not betvveen 
the leflbr and lefTee (between whom perhaps the leafe may be 
good, and the rent recoverable) % but the queftion is, as to the 
remainder-man, whofe remainder and inheritance is to becharged 
lify a power which is to be taken ftridily, and is not purfued ; for 
the intent thereof was, that a certain rent might be referved upon 
every leafe to be made, fo that he in remainder may know how to 
come at it, and. form his a£lion for the recovery thereof, which, 
as this refervation is, he cannot do, but will be involved in per- 
petual 



1 



might eafily diftiaguifh them, as well as if they had been let i 



i 



j^ctual controverfy and uncertainty ; for he muft not only aver 
and avc^ that the fum he diftrains for is the ancient rent, but 
muft alfo prove it ; for if the tenant can (hew another more an- 
cient rent, then he may nonfuit the remainder-ihan ; and fo toties 
quoties he diftrains or avows for any rent, the tenant by fliewing 
that another rent has been refcrved, may baffle him and Iceep the 
land in fpite of his teeth, without any rent at all, till he is fo 
lucky as to hit upon the true fum referved upon every feveral 
leafc, which will be very difficult for him to do, and is no ways 
agreeable to the power. But if a certain fum had been re- 
ferved, and the counterpart fliewn under the tenant's hand, he 
rauft either fhew a more ancient rent, or it will be prefumed for 
the plaintiff: and if he fliould (hew one more ancient, the confe* 
quence of that will be the avoiding of his own leafe, which, to 
Jmagihe he (hould attempt, is abfurd; and without defeating 
the leafe he can never avoid payment of the rent when it as re- 
ferved in certainty •, but as it is refetved here, it is wholly uncer* 
tain. And my Lord Chancellor faid, it was the firft attempt that 
ever was made to delegate a power generally that was to have 
been executed particularly, and was a new invention tending to 
introduce perjury, forgery, and frauds, and therefore was not to 
be countenanced. 

So, in the fame cafe, where tenant for life had made a leafe of LotdMdhurt 
the lands not ufually letten, referving therefore the beft and moft ^* ^^^^* 
improved rents for the fame, according to the words of the 
power; this was held fo utterly uncertain, that nothing was 
offered to fupport it. 

But a <iafe was therein cited, where Mr. Venahles of Chejhirt had Lcwfon t# 
power, by a fettlement, to make leafes of lands anciently demifed, ^^^^\ 
referving, at leaft, \%d, for every Chejhire acre ; and be made a I,, ^6.*^^* 
leafe of all the lands anciently demifed, referving all the rent in^ 
tended to he referved : and though thefe words were very general 
and uncertain in themfelves, the refervation was held good, be- 
caufe it might eafily be afcertained by the reference of 12 d. at 
leaft, for every Chejhire acre, becaufe it is known what a Chejhire 
acre is j and that may by admeafurement be at all times afcer- 
tained, and depends not upon uncertain evidence. 

[So, where a power was given to leafe, provided that two parts Audley t. 
in three of the improved value be referved as a rent, and the re- f ejj^^^^ 
fervation was made in the very terms of the power ; it was holden ga. ' 
that the leafe was neverthelefs 'good ; and that unlefs proof were 
toade of a greater value than had been qonllantiy paid and ac- 
cepted of by the remainder-man, fuch fum muft be taken as two 
parts in three of the full value of the premifes at the time of mak-* 
ing the leafe, which, or the greater value, if fo proved, was to be 
continued to be paid, whether the premifes rofe or fell in value. ] 

A precentor of St. Paul^^ made a leafe of laridsj the ancient JJ"<J- t^i- 
rent whcireof was 40// and a couple of capons, and he now re- j^^^^^^l^ 
ferves only the 40 /. .and takes a covenant from the Jeflce to pay 
yearly, over and above the 46/. a couple of capons, ot 6 s. and 
i d.f yet this w^9 held fuch a covenant as amounted to a referva- 

. G Z tionj 
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tion, and therefore the leafc good againft the fucceffor. But as iKe 
leafe in this cafe was made to baron and feme, and the baron only 
covenanted in that manner, which would not bind his wife if (he 
furvived ; for that reafonit was holden the fucceflbrs would not 
be bound* 
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3. Where the Addition of more Land, with or without the 
Addition of more Rent, (hall avoid fuch Leafes, 

Tenant in tail, or any fpiritual pcrfon, in right of the church, 
feifed of a manor whereof the copyholds and fervices have not 
ufually been let, but only the freehold demefnes, makes a leafe 
of the whole manor, referving fuch a fum only as amounted to 
the ancient rent : this leafe fhall not bind the iffue or fucceffor. 
But where the refervation was feveral, viz. referving the ancient 
rent in certainty for the lands anciently let, and another diftinft 
rent for the copyhold and fervices, not ufually before letten ; the 
leafe was holden to be good as to the lands anciently let, becaufe 
for them the ancient rent was referved. 

A prebend ufually let, with exception of all crab trees, iffc. at 
17 /. per ann, was now let for three lives at that rent, without the 
exception, and adjudged that the leafe was void to bind the fuc^ 
ceffor, becaufe there was more let than had been anciently ; for 
by the exception of the trees, the fruits and boughs, and foil it- 
felf, were excepted, which now by this leafe pafs to the leiTee ; and 
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c. 28- and then the rent thereout referved cannot be faid to be.thc 
ancient rent, and, by confequence, the leafe is made void againft 
the fucceflbr by 33 Eli%. c. 10. 

Tenant in tail by fpecial a£l of parliament having authority to 
make leafes, t^c. reddendo verum h antiqtmm redditum, makes a 
leafe of lands anciently demifed, and of an acre of wafte not before 
demifed, referving the ancient rent, and fo much more as the acre 
of wafte was worth ; and yet held, that this addition of acre of 
wafte fpoiled the whole leafc, becaufe the rent being entire in the 
refervation iffued out of the whole, and out of every part thereof, 
and the acre of wafte being never demifed before, it could not be 
faid verus £5" aniiquus reddiius^ which iffued out of that which never 
before yielded any rent at all. 

If two farms have ufually been let feverally, the one for 20 /. 
and the other for 10/. and a biftiop, tenant in tail, CsTr. makes a 
leafe of both together, rendering '^ol.peratiti. and dies, isfc. this 
leafe fhall not bind the iffue or fucceffor, for the ancient rent iffu- 
ing formerly out of the two farms feverally, according to the afore- 
faid proportion, now iffues wholly out of each, and out of every 
j)art of each j and where before tne rents were feveral, now they 
are entire j and it was faid to be but wantonnefs, to fave parch- 
ment and paper, to join them together in one leafc, when they 
were ufually, and ought to have been let feverally ; and there 
was no neceffity or colour of convenience to join them in one 
leafe i and if he might join two, he might as w611 join twenty, 

which 
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wWch would be very prejudicial to the fucceffor, fincc it is a kind 
of fcignory and prerogative to have feveral tenants : therefore, if 
40 /. per ann. had in that cafe been referved for the two farms, 
which is 10/. per ann. more than the ancient rent of both; yet 
this (hould not bind, not becaufe more is referved than the ancient 
rent, (for that the ftatute allows,) but becaufe by their being join- 
ed, if the tenant (hould prove infolvent, the lofs would be greater 
upon the iflue or fucceffor. 

Devifee for life, with power to make leafes, whereupon the old Leon, 147^^ 
and accuftomed yearly rent (hall be referved, entered and built a }^^' 
new houfe upon the land, and then made a Icafe for twenty-one Naji.*" 
years, referving only the ancient rent, £5*r. : it wa$ in(ifted, that 
this could not be faid to be the ancient rent, becaufe part of it is 
ifluing out of the new houfe : but the juftices would not fufier it 
to be argued, but held the rent to be well enough referved. 

4. Where a Rcfervation of the whole Rent, or only prt^ Rata 
on a Leafe of Part, (hall be good. 

On a fftccial verdift the cafe was in fubftance jio move than? Mod. 203^ 
this: A bifliop feifed of two manors in right of his biflioprlck, » Mod. 57. 
which had ufually been let for 67 /. i a 5 d. per annumy now 37^f^V-^** 
makes a leafe for twenty-one years of one of thofe manors only, 595. * 
referving the whole rent : and iJF this was a good leafe within the Po'i«xf^ 
ftatute I Eliz.c. 10. was thequeftion? The objections againft it Jprcem-ea^ 
were : i . That the remedy for the rent was not fo ample and bene- 119. 165. * 
ficial as it was before 5 for before, the rent iffued out of both, now, £79. 
out of one only, and the ftatute is to he taken ftri£|ly, to pjrcvent needle v, 
dilapidations and decay of Spiritual livings. 2, That this was. not Lyoam. 
the old accuftomed rent, becaufe it did not iflue out of the fame 
lands, but out of lefs ; and if that be allowed, you may leave but 
a moiety or quarter part, or but one or three acres, to anfwer 
loe/. per annum. 3. It was obje£ted, that now the bi(hop could 
not leafe the other manor at all ^ for if for the ancient rent, per^ 
haps it is not worth fo much ; if for lefs, it is not the ancient" 
rent : or fuppofing he could leafe the other manor for lefs rent„ 
yet the ancient rent, wbich the ftatute chiefly defigned to prpvide 
for, will not be at all the better fecured ; for now being referved 
out of one manor only, that will be the only fund to anfwer it for 
the future 5 and if the value of lands (hould fall, as probably they 
may, there will be no fufficient fecurity or diftrcfs for the old rent, 
though perhaps the new rent, being lefs, will be abundantly fe-» 
cured: and of this opinion was Faughan and Ellis : hyxt Atiins 
and Windham held it a good leafe : and after the death of Faughan, 
North being of the fame opinion, it was adjudged a good leafe, and 
this judgment aflSrmed in B. if. upon a writ of error ; for the an- 
cient rent being referved, the ftatute is fatisfied, and what is not 
in leafe is in the hi(hop's own hands. And though the diftrefs for 
the ancient rent be not fo large, yet the bilhop cannot complain, 
having the refidue of the lands in his own hands, or out upon an- 
^thw l$^fe ; 3.nd by JFindham, if a biftiop (hould enlarge a garden 
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or orchard, it would be unreafonable fo to tic him up» as to force 
him to hold the refidue of the tenancy in his own hands, and never 
fuffer him to demife it again, becaufe he cannot referve the ancient 
rent, as that iifued out of every part of the old land : bdt he agreed^ 
that if the bifliop in this cafe had made a leafe of both manors^ 
referving the ancient rent out of one of them only, this would not 
have been good to bind the fuccefibr, becaufe he departed with 
the whole land chargeable with the ancient rdnt, and yet confined 
the fucceffor's remedy for fuch rent to part of the lands only : but 
in this cafe he having the refidue of the lands in his own hands, 
it is clearly out of the mifchief of the ftatute. 

If lands ufually let at fuch a rent defcend to two coparceners in 
tail, each may let her own part, referving rent pro raid s for it 
would be unreafonable that the frowardnefs or pervcrfenefs of one 
Cfter, in not complying to join in a leafe with the other fifter, 
(hould hinder them both from making leafes at all : and the 
defcent, which caufed the coparcenary, was an a£k of law, which 
they could not prevent or hinder, and the adls of hw do no injury 
to any one. So, if a manor was ufually let at los, per annum 
rent, and a tenancy efcheats, and then a leafe is made of the whole 
manor, referving lo s, per annum, this is good, though the rent 
iffues alfo out of the tenancy, and that never was in leafe before j 
for the efcheat was the a£k of law, and by that the feignory being' 
extinft ought not to turn to the prejudice of the lord. But if the 
lord had purchafed the tenancy, he could never have leafed it with^p 
in 32 H. 8, c. 28. or the other ftatutes, becaufe the purchafe 
was his own a£l 5 and therefore the tenancy having never been 
leafed before, no ancient rent can be referved thereout, no more 
than a manor which had never been leafed can now be leafed by 
virtue of any of thofe ftatutes. 

The books are not agreed, whether a bifliop, tenant in tail, or 
any fpiritual perfon, i^c. of lands ufually let for a certain rent, 
may make a leafe of part thereof, referving rent pro raid ; but the 
better opinion feems to allow of fuch leafing {a), becaufe this in 
cfFedi is the ancient rent 5 and otherwife, perhaps, they could not 
leafe at all, if they had not a power of dividing the great farms j 
and Mounijofs cafe, which is contrary, they fay, was adjudged 
upon a private aft of parliament for enabling a particular tenant 
in tail to make leafes, which neither his eftate nor the law Would 
allow of (as the leafe there was for 300 years) ; but upon thQ 
other ftatutes, if all the circumftances thereby required are ob-» 
ferved, a leafe of part, rendering a proportionable rent, feems to 
have no inconvenience in it, or be any ways againft the true 
meaning of the ftatutes. 

snore than after the rate \ this is not a good leafe. And it feemeth to he exceedingly daubtful, whethof 
hiHiops, &c. have the power of diyiding dieir eftates, and leaGng thein.outin fzn a) ler parcels : for a$ 
every part of the eftate is no longer anfwer^ble for every part of the rent, the fecurity is leflened by 
fach a divifion ; and there may polfibly be an entire deficiency of remedy for portions of the rent, by 
reafon of the failure of tenants, deficiency of diRrefs, produce, &c. of the parcels out of which they ars 
payable. When therefore a divifion is deemed neceffary, it hath been judge4 fafeft, on account of thi» 
^oJUible injury to the fucctffor, to apply for the aid of the legiflatyre. Sec two afts to this purpofc in thft 
34ih and 35th of the prefent king empowering the Bifhop of Ely to grant out eftates belonging to his fee 
in feveral fmalier parcels.— However, in point of hGt, partitions have been made without the fan6^io4 
cf pj|rilain!.nt^ ao4 th^t, vmder the ojpi^iQn qi (pmc of the ^bl^ft lawyers in the profeifiQiir fde^t f v^'r^'J 
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Ruk 8. Thatfuch Leafes mufi not he made without Impeachment of 

Wajle. 

The laft rule to be obfcrved in the making of leafes upon thcfe Co. Lit. 44. 
ftatutes is, that they muft not be made without impeachment of **• 45' *• 
wafte. Though this is exprefsly provided for in the 32 if. 8. DcanMd'a. 
c. 28. only, yet it hath been refolved upon the 13 Elm. c. 10. and Chapter of 
held upon 1 EUz. c. 19. that the feveral perfons therein refpec- Worceftw'i 
tively mentioned are by the equity thereof reftrained from making p^fm 468. 
leafes difpunifliable of wafte : for if, as the preamble fpeaks, long Comp. in- 
and unrcafonable leafes are the chiefeft caufes of dilapidations, ^*"**' 357» 
and the decay of ail fpiritual livings and hofpitality, much more 
would they be fo if they were made difpunifliable of wafte ; and 
therefore thofe ftatutes being made to prevent fuch unreafonable 
leafes for the future, muft, by confequence, prohibit the power 
of committing or fuffering wafte. But if bifhops be not reftrained 
by J Elt%, r. ip.'from making fuch leafes, yet they muft at leaft be 
confirmed by the dean and chapter, otherwifc they will be void by 
32 /f. 8. r. 28. 

And although they are confirmed, yet if the leffec (hould go iiCo.49, 
about to commit wafte, he maybe flopped by prohibition, and at- ^^^Ir 
tached if he perfift in it ; for fo may the bifliop himfelf, or any Moor,' 9%*. 
ecclefiaftical perfon, if they commit wafte, either in cutting down Zaker'«caff% 
the timber trees, or pulling down or defacing the houfes or pof- * J^o**-Abr, 
feffions of the church : and fuch wafte is alfo a good caufe of de- Hob. 36. 
privation ; and as the bifliop or other ecclefiaftical' perfon cannot Drury ▼. 
juftify the doing of fuch wafte, other than for reparations, fuel, or ^*"^* 
fuch like neceflaries, no more can their tenants or leffees, who de- codb. 259! 
rive under them. » Buif. 279. 

But where a prohibition was moved for, to hinder a parfon from Sid. 152. 
the digging of lead and coal mines in his glebe, the court denied ^*^' io7» 
it, becaufe he having the fee in him in as high a manner as ever Count^de* 
any body will have it, if he cannot open the mines, they will ne- Rutland's 
ver be opened at all. Nor is this opening of mines any caufe of J*^^. 
deprivation by the canon law : and the reafon of prohibiting the may be wt 
cutting down of trees in the church-yard by 35 £. i. J^at. 2. i^, down for the 
becaufe they were planted in defence of the church, and alfo ^^^^^^^^ 
becaufe fach cutting them down is wafte *. And it is faid in the church 
one book, that the parfon hath fuch an eftate in him, that he may by the ftat. 
maintain an action of wafte, for wafte in cutting down trees by 
his termors. 

Nate ; Leafes may be made without impeachment of wafte two 6 Co. 37, 
ways ; i . Exprefsly by words in leafe, declaring the fame : or, Cro. c«« 
2. Impliedly by conftruftion of law ; as if a leafe be made for ^^* 
life, the remainder for life, this is difpunifliable of wafte, and fo 
not warranted by the ftatutes ; becaufe in wafte the place wafted 
is to be recovered, as well as treble damage, which the rever- 
Coner in this cafe cannot do, without deftroying the intermediate 
eftate for life. 

But if a leafebe made to one for three lives, this leafe is good, 6.C0. yfi 
bcwufe it i& not difpunifliable of wafte, and the occupant, if any 
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happen, (hall be pnniihed for wafte within the ftatute of Gloucif^ 
tery c. 5. which gives an a&ion of wafte againft any one that 
held in any manor for term of life or years % and an occupant in 
this cafe holds for term of life, 

(F) Of Lcafes by Parfons, Vicars, and others, with 
refped to other Qualifications. 

AS to leafes made by parfons^ vicars, and others, having bene* 
fices or promotions with cure of fouls, thefe things are to 
be obfcrved : 
Co. Lit. 44. I . That parfons and vicars are exprefsly excepted out of 3 2 H. 8. 

ciraoS'J"', ^' ^^* ' ^° ^^^ ^^y *^^ "^^» ^® other fole corporations, enabled 
^^' by that ftatute to make any leafes to bind their fucceflbrs without , 
the confirmation of the patron and ordinary, but remain as they 
did perfe£tly at common law, for any thing in that ftatute. 
^ 2. That they are not reftraincd by 13-E//Z. c. 10. from making 

leafes for twenty-one years, or three lives : but then fuch leafes 
niuft not only be confirmed by the patron and ordinary, but mult 
^\io be made with conformity to the eight rules or qualities men- 
tioned, otherwife they will not bind the AicceiTor. 3. They, as 
V^ell as others, are reftrained by 13 Eliz. c* lo. from making 
leafes for any longer time, notwithftanding any confirmation or 
conformity to the rules before-mentioned. 
Moor> p|. But it is necefiary that the lefibr be a prieft \ for i£ a mere lay- 
Ctl* Eil«. ^^^ ^^ inftituted and indufted to . a benefice, and make a 
<«7^* ' leafe for twenty-one years, or three lives, which is confirmed by 
RoU. Abr. the patron an4 ordinary, and then the incumbent be deprived quia 
J)y« % 2 ^^^^ laicus; yet the leafe remains good, and fliall bind his fuc- 
^03.* * * ceflbr, becaufe it was made by a par/on defa^o pro tempore^ where- 
of the law takes cognizance by the folemnity of his inftitution 
and indudiop ; and the people can take notice of no other. So, 
if the parfon were after deprived for contra£):ing matrimony when 
the law was that priefts could not marry, or for not reading the 
articles within two months, Isc. yet his leafes being confirmed 
by the patron and ordinary remain good againft the fucceflbr, ^% 
well fince the ftatutes before-mentioned, as they did at common 
Jaw before the making thereof j becaufe being made by a lawful 
incumbent pro tempore exifientey they ought not to be impeached 
ty any fubfcqucnt z€t or negleft of th^ parfon. 
Oro. jaf . But if he who makes fuch leafe be but a fuppofed incumbent, 
55*» ^ pr be in a church by a fuper-inftitution, or the like feeming title, 
Bf|hop of and fp be reputed the legal incumbent, he cannot make a leafe to 
Offory'« bind after his death, pr the death of the true incumbent : there- 
^^** fore, where A^ was made lawfully bifliop of Offory in the ti^nc of 

fidw. <$. an^ ^fter, in the time of Queen 4^flry, B. was confe- 
crated biftiop of that diocefe, living A.y who was not deprived, 
and then B* made a leafe pf parcel of the pofleilions of the 
bifiioprick, and then A. died, and J?, furvived him about ihx%^ 
TCc^fs » yet after ^^ death ^t w^s adjudged, that thi§ leafe fiiouM 
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not lund die fuccefTor, bccaufe it was a voluntary zSt, and tended 
to the impoverifhing of the fuccefTor, and ji. not being deprived, 
continued bifliop ftill ^ fo that the confecration 6f B, was a mere 
nullitjT) and never made him bifliop of that diocefe : but yet they 
held^ diat all judicial aAs done by B, as inftitutions^ certificates, 
^c. were good, becaufe they were neceflary, and could then be 
performed by no other. 

So, if one were appointed bifliop of a diocefe, but never or- Bro. tk. 
dained or confecrated, (as, it is faid, in the time of Ed. 6, fome ^-cafcs, 6t. 
were not,) then leafes made by fuch bifliops, though confirmed by 
the dean and chapter, will not bind their fucceflbrs, becaufe for 
want of ordination and confecration they are no bifhops at all^ 
and confequently, their ads null and void in themfelves. But if 
one were lav^ful bifhop at the time of making fuch leafe, no de- 
privation after will avoid the leafe, becaufe there was nothing 
wanting when it was made, and the deprivation after fliall not 
impeach that which was good in itfelf before. 

If the incumbent, be he clerk or layman, were under the age Bro. ^t. 
of twenty-one years at the time of making a leafe, yet fhall not ^^» ^ 
his fucceflbr avoid it for this caufe, if there was nothitig elie 
wanting ; for though he ought not to have been admitted under 
age, yet after fuch admifTion he continued rightful parfon till de- 
prived, and then all afts done by him in the mean time continue 
|ood and unavoidable ; and in his politick capacity, as parfon, his 
age is not material or imputable. 

Though leafes made by parfons or vicars be in all refpeds weU 
made, yet by non»refidence they become void by virtue of the 
ftatute 13 £//z. r. 20. which is as foUoweth; viz, *• That the 
*' livings appointed for ecclcfiaftical minifters may not by corrupt 
** or indire^ dealings be transferred to other ufes, be it enadled, 
** That no leafe hereafter to be made of any benefice or ccclc- 
*' Gaflical promotion with cure, or any part thereof, and not being 
** impropriated, fliall endure any longer than while the leflbr 
" (hall be orderly refident, and ferving the cure of fuch benefice, 
^* without abfence above eighty days in any one year, but that 
** every fuch leafe immediately upon fuch abfence fhall ceafe and 
** be void, and the incumbent fo offending fhall for the fame lofe 
♦* one yearns profit of his faid benefice, &c. and that all charg- 
*^ iUgs of fuch benefices with cure with any penfion or profit out 
** of the fame to be yielded or taken, other than rents upon 
** leafes to be made according to the meaning of this aft, (hail 
" be utterly void : Provided, that every parfon, by the laws of 
^^ this realm allowed to have two benefices, may demife the one 
*' of them, upon which he fhall not be then moft ordinarily rc£^ 
*' dent, to his curate only that fhall there ferve the cure for him ; 
^' but fuch leafe (hall endure no longer than during fuch curatQ'3 
^* refidcnce without abfence above forty days in any one year." 

This flatute, though it extends only to thofe who have the cure a Ron. Ahi^ 
of fouls, yet by reafon of the multiplicity of parfonages and vi- ^^5- 
carages in England^ ha^h been held to be a general law, whereof , Broxv^. 
^hc judgeq i^^e bound tp tal^c potice^ without pleading it. %o^. 4Ca. 120^ 

Upoa 
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Yelf. io6. 'Upon an aftion of trefpafs brought, and not guilty pleaded, 

UnT^ *°** the jury found the defendant vicar of D. and that he fuch a day 

Haithwut! leafed his vicarage to J, S. for three years, rendering rent, which 

J. S. affigpcd one acre, parcel thereof, to the plaintiiF, and that 

the defendant was abfent feveral quarters in one year, vi%, fixty 

days in each quarter : it was adjudged for the defendant, that 

this was fuch an abfence as avoided his own leafe within that 

ftatute. 

l<?oy>ix6. So, it is faid to have been adjudged, that if a parfon be ab- 

CaimJ' ^^^ ** feveral times, viz. ten days at one time, and twenty dajrs 

* ^" ' at another, and fo till eighty days be fulfilled in one year,^ that this 

is fuch a non-refidence within the ftatute as (hall avoid his leafe. 

Bttlf. in. And yet, where it was found by fpecial verdidl, that a parfon^ 

Twou*fie/' '"^^f ^ ^^^^^ ^^ ^^^ 8^^^^ ^"^ tithes, and was abfent by the fpacc 
f This cafe of eighty days in a year ; yet becaufe it was alfo found that he 
jnBuiftrodc did upou all occafions refort to his parifh, and perform divine 
finw d!n?cd ^^^^^ ^" ^^^ church fouT days in a week, and duly fcrve the cure 
to be law ; thereof, though he lived in another parifli, which was a non-^ 
fuch a coa- rcfidcnce within the flatute H. 8. yet this was not fuch a npn- 
wuW en- refidepce as fliould avoid his leafe within the ftatute <rf 13 EUsi* 
tireiy defeat c. 20. for that, they held, muft be a non-rcfidence for eighty 
the ftatute, ^lays together at one time in the yean 

for at this ' ® . ' 

rate an incumbent need be refident only five days in one year. Quilter v. MufTendine, Gilb, £^; 

Rep. 228.] ' 

Dcgg. 116. By this it appears, the fureft way to avoid the leafe (if the 

\\Ug^n\% ^^^^ ^^^^ ^^^^ ^^) ^^> ^^ allege the abfence for eighty days toge- 

deariy un- ^hcr [a ) , bccaufc then the cure muft moft certainly be neglefted : but 

neceflary. fince it alfo appears, that if the cure were not neglefted, though 

Ethridec ^^ abfencc were for eighty days in a year at feveral times, that this 

^unb.2/0.] ihould be no avoidance of the leafe \ therefore the other cafes, 

which hold the abfence at feveral times, till eighty days be accom- 

pliihed in a year, fufficient to avoid the leafe, muft be intended 

fuch an abfence as was accompanied with the negleft of the 

cure J otherwife, the cafes will not be confiftent and uniform. 

Dcgg. 126, And note ; Where any leafe becomes void for abfence above 

eighty days, no confirmation of the patron and ordinary can 

Doe V.Bar- fave it. [In fuch cafe it is merely void, and the leflee cannot 

^r, 2 Term maintain an ejeftmeht even againft a ftranger, who enters with* 

Cro.Entrgg. ^^' ^"y colour of title.] 

Gofnaiand' If an information be brought on the ftatute i^JEHz. r. 20« 
Kindle- or if that ftatute be pleaded to avoid a leafe, bond, or covenant, 
znz^^^oT ^* ought to be faid, not that the incumbent was abfent, but alfo 
Jari'of Lin- that he was abfent eighty days i2f ultra : for to fay eighty days, 
?oin V. and nothing more, is not fufficient within this ftatute, which fays 
Hoikins. above eighty days j for he may be abfent eighty days, and come 

again in the night of the 80th day 5 and if fo, he is no offender 

within this ftatute 4 and therefwe it ought to be exprefsly alleged^ 

9XkI not by implication. 
3 Bulf. 20Z. So, it muft alfo be faid, that he was abfent eighty days iff 
Thomas!*** ^^^^'^ ^" ^ y^^^ ' otherwife it v<riU not be good, for fo is the ftatute 

cxprefsly» 
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Alfoy it inuft be {hewed that the incumbent was voluntarily ab- Cro. ti'v* 
feat (a); for if he were abfent, or did not ferve the cure, by reafon S9^* ^^^^^t 
of ficknefs, fufpenfion, or becaufe he was inhibited by the ordi- cco.ai, 
nary from ferving the cure, or was ejefted by any out of the Bugler ^u 
paribnage-houfe, or upon the account of any other reftraint, this Q^^^y 
is no fuch abfence as will avoid any Icafes, ^^, wichin thefe j^>o. ci* 

ftatUtCS* Jinsv. 

Vaughan, 
Moor, 448. 1(a) But it is now fettled, that it is not necefTary to aver that the abfence was voluntaiy^ 
for if it be othecwife, it is matter of excufe, which it lies upon the parfon to ibew. Mills y. Etheridge, 
Bunb. zio; Quilter ▼• Muflendlne, Gilb. £q. Rep. 2z8. Note; A fequeftration of a benefice under 
zfarifadas is no impediment to the ferving of a cure ; fo that the non^refidence of the incumbent ia 
fuch a cafe is a clear avoidance of any leafe he may have entered into. Doe v. Mears^ Cowp* 1^9.3 

Thefe laft cafes prove the unreafonablencfs of the conftruSion Cro. El'«. 
that has been inade of this ftatute in the following cafe : Where JJ3- 
apatfon, after i3£//z, f.2b, made a leafe to one, for twenty- M^Ti^T^ 
one years a die confiBionisy of lands ufually letten, rendering the |lales« 
ancient rent ; and this was confirmed by the patron and ordinary^ 
then the parfon died ; and the queftion was, if his death was 
fuch a non-refidence as that eighty days after being incurred 
fliould avoid the leafe ? Moor reports this cafe, that the judges 
were divided in it, and that though judgment was given againft 
the defendant, under-leflee of A. in an adion of debt brought by 
A» for the rent 5 yet the reafon of it was for his mifrecital of the 
ftatute, whereby he would have avoided the leafe to A,y and, con- 
fequently, the under-leafe to himfelf. But Cro. reports the cafe 
to be adjudged, that jthe death of the parfon was a non-refidence 
within that ftatute to avoid his leafes •, for, the court faid, the in- 
tent of the ftatute was to provide againft dilapidations, and for 
maintenance of hofpitality, and^ therefore muft be intended to 
avoid leafes, not only for non-refidence, but alfo by the death or 
lefignation of the parfon 5 for otherwife dilapidations would be 
in the time of the fucceffor, and he could not maintain hofpita- 
lity. And flah fays, this was adjudged, as it is reported by Cro^ 
by the opinion of diree judges againft one, but fays, it was a 
hard opinion : and therefore (b) where the fame point came again {h) % l«iu 
in queftion, it was adjudged that the death of the parfon was not ^'* ^^^^ 
fuch a non-refidence as fliould avoid a |eafe duly made, i. Be- 3 Keb. 4$* 
caufe the intent of the ftatute was only to oblige the parfons to 107. 195. 
refidence, by impofing a forfeiture upon them of a year's value J.^^' j!!?^ 
of their benefices if they did not refide, which could not be, if 
death were a non-refidence within that ftatute ; for, immediately 
upon the death of the incumbent, all the . profits of the living, 
except for fupply of the cure in the vacation, belong to the fuc-. 
ceffor ; how then could the bifliop fequefter them for the ufc of 
the poor, for a whole year, as the ftatute direfts ? 2. It is plain 
the ftatute meant a wilful negligence, becaufe it fays, the parH 
fi of ending ; but death is involuntary, and cannot be puniftied, 
3« The ftatute of 14^/iz. r. 1 1. which allows leafes of houfes in 
inarket-towns for forty years, would be of no efFeft, if death 
(hould be interpreted a non-refidence to avoid them. 4. The 
Wfiroiatipa of the patron and ordinary would be to no purpofe, 

\Q and 
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and their pcrmiflion to make leafes for twenty-one years or three 
lives, with fuch confirmation, would be vain and idle, if fuch 
leafes (hould continue no longer than during the parfon's life; for 
he might have made them good during his own life, without any 
fuch permiffion or confirmation. 5. Thefe cafes above cited prove 
that the non-refidence, within this ftatute, muft be fuch as is 
voluntary ; and therefore ficknefs, inhibition by the ordinary, &r. 
which are involuntary, are a good excufe of nou-refidence within 
this ftatute, and fo have been allowed* 
{i) i4£iiz. But for as much as feveral evafions were found out to fruflratc 
c^ii. §15, and elude the true intent of the faid ftatute of 13JB//2. f . 20. 
therefore, by another (^) a£l of parliament it was provided as fol- 
loweth; v/z, " That whereas fundrv evil difpofed perfons have de- 
^* frauded the true meaning of tne laft mentioned ftatute, by 
*• bonds and covenants, of fufFering other perfons to enjoy cc- 
*• clefiaftical livings, and the fruits thereof, for that fuch bonds 
«^ and covenants are not in law taken to be leafes, although in- 
** deed they amount to as much j be it therefore cnafted, That 
*^ all bonds, contrafls, promifes, and covenants hereafter to be 
** made, for fufffering or permitting any perfon to enjoy any bc- 
*^ nefice or ecclefiaftical promotion, with cure, or to take the 
** profits or fruits thereof, (other than fuch bonds and covenants 
«^ as (hall be made for aflurance of any leafe heretofore made,) 
** ftiall, to all intents and purpofes, be adjudged of fuch force 
*^ and validity, and not otherwife, as leafes by the fame perfons, 
*^ made cff fuch benefices and ecclefiaftical promotion, with cure; 
«« and be it further declared and enafted. That all leafes, bonds, 
«* promifes, and covenants, of and concerning benefices and ec- 
«* clefiaftical livings with cure, to be made by any curate, fliall 
** be of no other or better force, validity, or continuance, than 
•* if the fame had been made by the beneficed perfon himfelf, 
" that demifed, or ihall demife the fame to any other curate.** 
{e) 43 Elb. And by another (c) zGt for the continuance of the faid ftatutcs 
*•?• of 13 E/iz. c. 20. and 14 Eitz, c. 11. there is Another ckufe, by 

way of addition, " That all judgments to be had, for the intent 
*' to have and enjoy any leafe contrary to the faid ftatutcs, (hall 
*^ be deemed void, in fuch fort as bonds and covenants are ap- 
** pointed to be void for that purpofe/* 

The ftatute of 13 Eliz. c 20. as appears by the exprefs words 
thereof, extends only to leafes to be made after that ftatute: 
therefore, where a parfon made a leafe for fixty years before the 
13 E/iz, which was confirmed by the patron and ordinary, and 
then the parfon died, and his fucceflbr, after the ftatute of i^Elk* 
f. II. gave a bond that the leflce (hould enjoy the leafe during 
the term, and after became non-refident for above eighty days in 
one year, and fo would have avoided both the leafe and the bondj 
yet in an aftion of debt brought thereupon, it was adjudged, that 
peither of them were within either of thofe ftatutes ; for as to the 
leafe, that be}ng made and duly confirmed before 13 Eiiz. c.20. 
was good at common law; and then the bond given for enjoyment of 
fuch leafe, though it were given after i^Eliz., c.ii.ytt was neither 
within the words nor intent gf that ftatute. which extends only 
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to bonds given after that ftatute, for enjoyment of leafes, con- 
traty to t^EIiz. c. 20. which this leafe, that was made before, 
cannot be faid to be : nor could the fucceflbr himfelf avoid this 
leafe, fo that the bond given for the enjoyment thereof cannot 
be unlawful. 

Alfo, the faid ftatute of 13 £Uz> c.20. extends only to avoid Comp. in- 
leafes for non-refidence or abfence for above eighty days in one ^""^^' S^'* 

J ear, and the flatutes of 14 £li*z. ^.11. and 43 £liz. c. 9. avoid only * ^ 
ends, covenants, ptomifes, and judgments, made or given foi* 
enjoyment of ecclefiaftical livings or benefices, become void for 
fuch non-refidence or abfence, and not where the living, tifc. be-^ 
came void by death, refignation, or deprivation, i^t. which ztt 
voidances at common law. 

Therefore, where a parfon covenanted with -4. that he fhould 3 Bulf. 201* 
have his tithes for thirteen years abfolutely, without faying, if he ^^]^' ^*P* 
fhould fo long live, and continue incumbent, and afterwards, be« Thomas t« 
fore the expiration of the term, refigncd his benefice, and fo be- Ru<i«e, 
came abfent or non-refident for above eighty days j and his fuc« 
cefTor, after induAion^ oufted ^. of the tithes ; upon which he 
brought an a£iion of covenant againft the firft parfon, who 
pleaded the ftatute of 14 Eliz, c.ii. in bar ; it was adjudged by 
Cole^ Dodderidge, and Houghton^ that though this leafe was void 
by the refignation, yet the aftion well lay upon the covenants in 
the leafe ; for the 13 Eliz. c. 20. avoids leafes only where the 
parfon becomes abfent or non-refident for above eighty days in a 
year; and the i^Eliz. c. 11. as appears by the preamble, in- 
tended only to avoid bonds, covenants, and promifes made or 
given for the enjoyment of ecclefiaftical livings, or the fruits 
thereof, upon pretence that they were not leafes within the faid 
ftatute 13 JSIiz. c. 20. and enafts, that they fhall be of fuch force 
and validity, and not otherwife, as leafes by the fame perfons 
would have been, and fo extends to avoidance theriof fdr abfence, 
or non-refidence, for above eighty days only, as the other aft did 
the leafes themfelves; but this refignation was an immediate 
voidance of the leafe at common law, and an aftion thereby at- 
tached in the leflee immediately, for breach of the covenant be- 
fore the avoidance, by abfence or non-refidence for above eighty 
days, by force of the ftatute had incurred : and thefe ftatutes did 
not intend to intermeddle with avoidances at the common law, 
but left them as they were before, and, by confequence, this refig- 
nation, which defeated the intereft of the leffee at common law, 
was a breach of the covenant, for which the adlion well lay. So, 
they held, if the parfon had died, or been deprived, isfc. which 
would alfo in confequence have defeated the intereft of the leflee; 

Jet an aftion of covenant would have well lain againft him or 
is executors 5 becaufe the covenant was abfolute, and this avoid- 
ance of his intereft was an avoidance at the common law, and 
not by force of either of the ftatutes \ and then at common law 
fuch leafe or covenant is good, and the parfon, at his peril, is to 
take care that .the leafe or covenant be made good according to 
his agreement ; as if tenant for life covenants that another fhall 

enjoy 
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enjoy his lands for twenty-one years, and afterwards commits ft 
forfeiture, yet he (hall be bound by his covenant. 
Bfownl.125. ■ But if a parfon makes a leafe for thirty or forty years, if he fa 
whederand ]Qj,g jjyg^ ^jj}^ covenants fot Enjoyment thereof accordingly, this 
WMi^ioa!^ fo qualifies the leafe and covenant, that though his death will dc* 
termine the leafe, yet it will be no breach of the covenant. But 
as by fuch leafe and covenant he takes upon him to do no other 
aft whereby to avoid the leafe : therefore, if he refigns, or other- 
wife voids the living, an aftion of covenant Will lie agaiiift him* 
But if this claufe were added, viz. ^^ and flmll fo long continue 
** parfoHy^ then this claufe leaves him at liberty to avoid it by 
refignation, non-refidence, or otherwife^ becaufe it qualifies the 
leafe to continue no longer than whilft he continues parfon, and 
in the mean time leaves it in his election how long or fhort a while 
that (hall be. 
Moor, 64t. A clerk entered into an obligation, the condition of which was, 
JT^* ^* that he being prefented, inftituted, and induflted to a benefice 
^^ ** then void, feould, upon requeft of the patron, reflgri ; and he 
afterwards made a leafe to the patron, and then was abfcnt 
for above eighty days together, whereby the leafe became void ; 
and then being requefted by the patron to refign, which he re- 
fufed, the patron brought an aCtion of debt upon the bond, to 
which the defendant pleaded the ftatute of 15 Eli^. c. 20. tS* 
t/^E/iz. r. II. and that after his induftion he let the leafe to his 
patron the plaintiff, and then was abfent above eighty days toge- 
ther, and averred that the obligation was made for the enjoying 
of the benefice let by the faid leafe, and to the intent to compel 
him not to avoid the leafe by abfence, for fear of being required 
to refign, and demanded judgment, ^c. upon which the plaintiff 
demurred ; and the whole court held the plea good, and the aver- 
ment to be very apt, becaufe the obligation being made generally 
to refign upon recjuefl, might well be averred to be for this parti- 
cular purpofe, and fo void* 
Cto^lK*. This cafe fully proves, that the bonds which have been at- 
M. 490* tempted and taken from parfons upon making leafes, with condi- 
tion that they fliould duly ferve the cure, and not be abfent from 
their benefice by the fpace of eighty days when they appear, or 
can be averred to be given for fecurity of leafes made by fuch 
jparfons, will be void within thefe ftatutes, and no recovery al- 
lowed thereupon. But bonds," with condition not to refign, or 
do any other aft which fliould caufe an. avoidance at common 
law, though they are made for fecurity of fuch leafes, yet they 
will be good and binding, unlefs the parfon can fliew an avoid- 
ance by abfence for above eighty daysj and alfo aver that the bond 
was given to prevent fuch avoidance ; for otherwife, if the leafe 
becomes void by refignation, or other voluntary aft of the parfon^ 
(except fuch abfence for above eighty days,) the bond is prefently 
forfeited at common law.; and the ftatutes will no more relieve 
Upon account of any abfence after, than they would againft a co- 
venant for that purpofe. But if fuch bonds Mrere given, with a con- 
dition in the disjuaftivc, not to be abfent above eighty days, nor to 
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refign or do any other aft, which fliould caufe an avoidance of 
the ieafe at common law ; quare^ whether the whole bond be ab- 
folutely void, or if it Ihall be good or bad, according as the 
avoidance firft happens to be either upon thefe ftatutes or at com*- 
mon law ? 

A parfon let his reftory for three years, and covenanted that 4 Leon. 38^ 
the leflee Aould have and enjoy it during the faid term, without 9- pi« ic4- 
cxpulfion, or any thing done or to be done by the lefTor ; and was confp "n- 
alfo bound in an obligation to the leflee for performance of cove- cumb. 364. 
nants j and afterwards, for not reading the articles, was ipfofaElo 
deprived by the ftatute 13 Eli%, c. 12. whereby the Ieafe became 
void : yet it was the opinion of all the juftices, that the bond was 
not thereby forfeited, becaufq the leflee was not oufted by any 
aft done by the leflbr, but rather for a nonfeafance, and fo out 
of the compafs of fuch covenant ; as if one be bound not to do 
any wafte, permiiBve wade is not within the danger of it. But 
otherwife it would have been, if the leflTor had covenanted not to 
omit the doing x>f any thing whereby the Ieafe fhould become 
void. 

So, if one be bound by obligation to make fuch a Ieafe for 3 ^ul^* sc'j* 
twenty-one years, this is good, and fhall bind him : but then, it ^^^l' ^l^\ 
feems, that if this Ieafe become afterwards void for non-refidence, 
and the bond be put in fuit, if it be averred that the bond was 
given for fecurity of fuch Ieafe againfl non-refidence, this will 
avoid the bond alfo. 

If the parfon's leflTee afSgn over his Ieafe to another, and the Buif. m. 
parfon be abfent above eighty days in a year, the leflee may alfo ^^"^^' ^J' 
plead the ftatutes of 13 Eliz. c. 20. £sf 14 Eliz. c.ii. for the avoid- 
ing of his own aflignment and agreement with the aflignee ; be- 
caufe if he afligned over no more than what the parfon demifed to 
him, fuch aflignment muft be fubjeft to the fame determination 
the original Ieafe itfelf was ; and if that bq determined, he 
who claims under the parfon, may as well fliew it in avoidance of 
his own aifignment, as the parfon might in avoidance of his own 
Ieafe. 

It hath been held, that if a parfon makes a Ieafe for years, Cro. Eilc. 
which after becomes void by the ftatutes for non-refidence, and ^^^f 
Acre 18 an obligation for performance of covenants, although y.colehiu! 
there be fome covenants which do not concern the Ieafe comprifed 
in the indenture, yet is the bond entirely void •, otherwife all the 
meaning of the ftatute would be defrauded by putting a lawful 
covenant into the indenture. 

Though the ftatutes aforefaid make void leafes, bonds, i^c, Comp.ln. 
where the parfon is non-reCdent, and neglefts to ferve the cure EJ**"*** 3^*- 
for above eighty days together, yet fuch leafes or bonds, &c* are ^^' '*** 
are not void ab initio^ but only from the time that fuch abfence of 
eighty days (hall be completed : for the words of the ftatute are, 
fiali endure no hnger but nvhile the lejfor Jhall be ordinarily rejident^ 
(therefore fo long it fliall endure, ) and ferve the cure 'without abfence 
oiove eighty days in one year ,• but that every fuch Ieafe j immediately 
^pon fucb abfence f Jhall ceafe and be void : dierefore, till fuch al>- 
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fence of above eighty days be accomplifhed^ the leafe is good aild 
in being. 

Accordingly it hath been adjudged, that if fiich leafe by inden- 
ture be made, containing covenants on the leflbr and lefiee's part, 
and after by abfence for above eighty days both the leafe and co-* 
venants become void ; yet an a£);ion of covenant well lieth for the 
leflbr ot IciTee, for any covenant broken before the end of the 
eighty days abfence. But if the leflbr was abfent fof abbve eighty 
days, though part of the time incurred pending the aftion, and 
before plea pleaded, yet it is a fufficient abfencie, and may be 
pleaded in avoidance of the leafe. 

Therefore, if in fuch cafe an aflion of Covenant be brought^ 
the defendant mud not only plead the ftatutes, which iliakel the 
lieafc and covenants void, but muft alfo plead the perfbrmancc of 
covenants to the time of the eighty days abfence expired. 

If ihofe ftatutes are pleaded to avoid any aflion, care miift b6 
taken not only to allege the abfence or non-refidence fully, but 
alfo that the ftatutes be truly recited : therefore, where the ftatutd 
6f J^A:^. was tticited with this clatlfe, tarn diu (where the words 
arc iam cito) quam, ifc. aut aliqua pars itide venerit ad aliquant 
poffeffionem^ vel ufutn inhibitum^ vef, ?5*r. (which words, by 
14 Eliz* c. II. are repealed, and appointed to be omitted,) judg- 
ment was given againft the party for this tnifrecital, without any 
regard to the matter in law. 

Though the ftatuteof 13 Elh. c. 20. allow a parfori or vicar 
that hath benefices to demife the one of them, upon v^^hich hA 
fhall not be ordinarily refidcnt, to his curate, yet it is thought 
from l^EHz. r. 11. that if fuch curate leafe the fame over td 
another, though he himfelf is not abfent above forty days in any 
One year, if the incumbent or parfdn be abfent above eighty days 
in the fame year, that this (hall avoid the curate's leafe 5 bccaufc 
t/^Eltz. c. II. fays, that all leafes, bonds, Xsfc. of benefices and 
ccclefiaftical livings with cure to be made by arty curate {hall bc 
of no other nor better force, validity, or continuancCj tlian if thc 
fame had been made by the beneficed patfon himfelf that demifed 
or fhall demife the fame to any curate. Yet by Tanfield^ when a 
parfon leafeth to his curate, who leafeth over^ the ftatute doth not 
make the leafe void by any abfence of the parfon, but of the curate 
only for forty days ; for otherwife, as he held, the intent of the 
ftatute might be eafily fruftrated, which was, that he that fervcd 
the cure fhould be the occupier of the glebe and tithes belonging 
to the church, and none other : but quare? 

But admitting that the parfon's abfence for above eighty days 
fhould not avoid the curate's leafe, yet we muft diftinguiCh who 
fhall be faid a fufficient curate for that purpofe : and that is only 
one who is legally admitted by the ordinary of the place, accord- 
ing to the laws of the land : for otherwife he is no curate, al- 
though he fcrves the cure, and is refident ; fo that if the parfon 
fhould make a leafe of the glebe arid tithes to fuch a nominal cu- 
rate, y^t by the parfon's abfence for above eighty days the leafe 
will be avoiided j and if they fhould be fequeftcred, in this cafc^ 

accdrding 
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ftccording to the ftatute, the parfon cannot plead that they ard 
let to his curate, becaufe he is no curate in law, and his having 
I cure there is an ofi'ence againft the law, of which it is not . , 

leafQnable that either the incumbent or curate (hould take ad- 
vahtage. 

■ Note; It has been held, that a parfonage may be a manor; as Comp. In- 
if, before the ftatute quia emptores terrarum^ the parfon, with the «"^^'o^^*' 
patron and ordinary, had granted parcel of the glebe to divers ^l^\^ll] 
perfons to hold of the parfon by divers fervices; this makes the ^Co.as,!^. 
parfonage a manor : and if the fame be a copyhold manor, then, 
notwithftanding all the ftatutes before rehearfed, parfons and vi- ' 
cars, as well as all other eccleCaftical perfons, may grant copies 
for life, in tail, or in fee, according to the cuftom of the manor : 
for the copyholder doth not derive his eftate out of the eftate or 
intereft of the lord only, but from the cuftom, and is faid to be in 
by the cuftom, without any regard to the perfon of the grantor \ 
and thefe grants by copy arc good without the confirmation of the 
patron and ordinary, and are not avoided by non-refidence or 
death, Is^c. of the parfon ; neither do any of the ftatutes aforefaid 
extend or relate to re£iories and tithes that are impropriated and 
become lay-fee, and remain in the hands of laymen, but that 
diey may do with them as with any other inheritance whereof 
they are feifed. But appropriations in the hands of bilhops, col- 
leges, or other ecclefiaftical perfons ate liable to the aforefaid 
ftatutes and rules, as othel: inheritances whereof they are feifed ; 
and fo ate impropriations, if by prefentation, ^c. the vicarage be 
feftored to the church out of which it was endowed ; for by fuch 
prefentation they ate become for evet after prefentable, and the 
Impropriation is deftroycd. 

In debt upon b5nd to perform covenants in a leafe made by the 3 Leon. i04» 
defendant, the parfon, to the plaintifli the defendant pleaded, that ^<>«*» c»fc- 
the leafe Was void by the ftatute of 14 jSA, becaufe he was abfent fuu ft^ut?* 
from his benefice above the fpace of eighty days; part of which abJetimchad 
time incutred pending the aftion, and before the plea was pleaded. ^^^ incurred 
It was the opinioti of the court, that the plea was good {a). But menttment* 
exception was taken tb the pleading, becaUfe the defendant fays, of the ac* 
that the faid church is a parochial chUrch, cutncuM ammarum, but ^jo"> and 
does not fay, that it was fo at the time of the le;ife and obligation could thcre- 
itiade; for it itiay be, that at the time of the leafe there was a fore not r£>f« 
vicar, and then it Was not curh curd aniniarum. And upon that ex- ^"^*^^» ^5*i* 

^ y ' t . /• « 1 . . iT< * P'c^i would 

ception judgment was given for the plamtitF. „oto, it 

iitmz, be adjudged bad Upon that ground. Evans v. Proffer, 3 Term Rep. 188. Whether, at law, a 
clergymaa may plead his non-refidence in order to difcharge himfelf of Uic obligation of his contraA, ia 
a point which doth not appear to have been yet judicially determined. Whether, in equity, he fliajl come 
forward as plaintiff, and infift upon the breach of a pofitive la.v, and a nfgledl of his perfonal duties, in 
avoidance erf an agreement fairly entered into, is a point, one would think, too clear to admit of a doubt, 
^nd yet an attempt of thi^ kind was not long ago made by Mr. Wm. Atkinfoni the parfon of Hillingtoa 
ia Norfolk, who iiled a bill In the Exchequer for an account of tithes, and to xc afide a compofition he 
had entered into with his parifliioners, (among whom was his patron,) upon the ground that fuch com'- 
pofition was void, becaufe, in the words of his bill, " beioas ahjentffom Hillington andtoitbout btingrejt' 
" dait therein orfervieg the Jaid cure for ahUfue four'-Jcori days h one year after thefigningoftbe agreement 
" rf tbe i4rA of Oaeber 1784 ;'* (the compofitiop he had entered into with his parilhioners) j « and 
" that be wat abfent abo^e f cur f core days in >7?S, arid before the 10th ofOSiober in that year; and bad not 
" any other benrfce during ail that time.'" His bill was difroiffed with cofts. Atkinfon CUc T.Sir 
Martin Byewae Folkes, and oUi«s, Ju4y 13, 1791. J 
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D$bt upon a bond with condition to pay fucha fam, the de* 
fendant pleads the ftatute 14 Eliz. c. 11. that all covenants, 
bonds, fcrV. made for the enjoying of ieafes made of fpiritual liv- 
ings by paribns, isfc, (hould be void, and avers that this bond was 
made for the enjoying of fuch a leafe. But becaufe the condition 
was exprefsly for payment of money, the juftices held it clear 
law, that the bond was good, and out of the ftatute : and fo by 
this cafe it appears, that fuch averment will not hold good agajinft 
an exprefs condition to another purpofe. And this differs from 
Hargrove and Webb^s cafe, which was only to refign generally on 
rcqueft, and therefore might well and confiftently be averred to 
be to the intent to compel him not to avoid the leafe by abfence^ 
for fear of being required to refign. 
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(G) Of .the Confent or Confirmation of others to 
Leafes made by Ecclefiaftical Perfpns: And herein, 

1, Where Confirmation is neceflary either in refpc£k of the 
Leafes or Efiates made, or of the Perfons makmg the fame. 

S to this it is to be obferved, that no confirmation whatever of 
any leafe or eftate made by ecclefiaftical perfons not con- 
formable to the eight rules or qualities before-mentioned, will bind 
the fucceflbr, except only in the cafe of the concurrent leafe : for 
that not being conftrued to be within the reftraint either of the 
i £/iz. c. 19. or 13 Eliz. c, 10. remains as it did before at common 
law; and as at common law confirmation was neceflary to make 
fuch leafe good againft the fucceflbr, not being warranted by 
32 H, 8. c. 28, (unlefs the old leafe were furrendered or expired 
within orie year after the making of the new leafe), fo it is ftill> 
and with confirmation will bind the fucceflbr. This therefore 
feems to be the chief, if not the only ufe of confirmation, a^ to 
any perfons allowed to make leafes within 32 H. 8. c. 28. B.u^; 
there appears thi§ difference between concurrent leafes made by 
archbifhops or bifliops upon the i Eliz. c. ig. and concurrent 
leafes made by other ecclefiaftical perfons on the 13 Eliz. r. 10.: 
fpr upon the i Eliz. c. 19. the concurrent leafe is not reftrained 
tp any certain time before the expiration of the 'firft leafe, but 
may be made three, four, five years, or more, before the expiration 
thereof, fo that both leafes in the whole do not exceed twenty-one 
years, upon the conftruftion before taken notice of, that the fe- 
cpnd leafe is void, or at leaft good by eftoppel only, for fo many 
years as are then to come of the firft leafe : but concurrent leafes 
to be made by any ofthe ecclefiaftical perfons within the reftraint 
of 13 Eliz. c. 10. will not be good to bind the fucceflbr, unle& 
the former leafe for years be furrendered or expired within three 
years next after the making of fuch new leafe : and this is exprefsly 
provided for, not by the 13 Eliz. c. 10* but by the 18 Eliz^ c.\i* 
-as hath already been fliewn. 

We are next to confider where confirmation was neceflary at 
the cpmn^on law^ and where it continues fo at this day, in j^fpeA 
V -- ■•• of 
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of the perfons making any Icafes or grants of their eccleGaftical 
poiTeffions. The perfons who were reftrained by the common law 
from making any leafes, grants, or eftates, to bind their fucceffors 
without confirmation, were only fole. corporations, as bifliops, ab- 
bots, deans, parfons, vicars, prebendaries, and fuch like ; for cor- 
porations aggregate might make what leafes they pleafed, without 
confirmation of any other perfons whatfoever ; but the prudence 
of the common law never thought fit to truft fuch folc corpora- 
tions with any alienation or difpofition of their pofieflions to bind 
their fuccefibrs, without the concurrence and confirmation of other 
perfons- And though bifhops and abbots were conftrued to have 
the whole eftate and right of the land in themfelves, which par- 
fons, vicars, prebendaries, and fuch like, had not, yet as to the 
binding their fuccefibrs they had no more power than the others, 
without the concurrence and confirmation of the perfons fubfti- 
tuted and appointed by law for that purpofe. 

And where fuch fole corporations make any concurrent leafc Comp. Tn-. 
upon the ftatutes before-mentioned, the law continues the fame at cumb. 366. 
this day, and they muft be confirmed in the fame manner as any ^* * • 44» . 
other leafes or eftates made by the fame perfons muft have been 
at the common law. 

So alfo parfons, vicars, (fc. can make no leafe at this day, though Co. Lit. 44. 
it be with conformity to the eight rules before-mentioned, to bind ''g^^^^*** 
their fucceffors, without confirmation of the fame perfons who by incumb. * 
common law were required to confirm all leafes, grants, or eftates 367* 
made by them ; for they are exprefsly excepted out of 32 f/. 8. 
^. 28. and, confequently, continued as they were at common law 
till 13 £/iz, c. 10. impofed a total reftraint on them, as well as all 
other ecclefiaftical perfons, to make leafes to bind their fHcceffors 
for any longer term than tv/enty-one years, or three lives. And 
though by that ftatute they are left at liberty, as well as other ec- 
clefiaftical perfons, to make fuch leafes, yet having no ability by 
32 jtt 8. c. 28. to make them folely, as other fole corporations 
had \ therefore, to make good even fuch leafes againft their fuc- 
ceflbrs, they muft have the confirmation of the fame perfons, and 
in the fame manner, as they muft have had at the common law 
before the making of any of thofc ftatutes. 

The grants of ancient offices belonging to ecclefiaftical perfons loCo. 6o»: 
arc not within any of the ftatutes before-mentioned, but remain 
as they did at common law, apd therefore may be granted with 
the ancient fee: but then all fuch grants muft be confirmed 
to bind the fucceflbr, becaufe they muft have been fo at the 
common law. 

,2. What Perfons arc to confirm fuch Leafes or Eftates, and iti 

what Manner. 

As to the perfons who are to confirm fuch leafes or eftates, we [it is faid 
Inufl take notice that this varies according to the nature of the per- {>y Jones, j* 
fons wlio make fuch leafes, and the nature of the title of the per- JhatT^'Il! 
fons who are to confirm the fame. fant though 

({ifablcd to prefent, ihAJJ yet be patron to confirm the l:afs of the incumbent. Sir W. Jones, 2a. J 

li 2 Therefore, 
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^- Lit. Therefore, if a parfon makes a leafe for three lives, or twtutjM 

B nt dt ®"^ years, or Icfs, obferving the rule before- mentioned, this is to 
teafci 64. l>c confirmed only by the patron and ordinary, and no confirma- 
Co. 15,.. tionofthe dean and chapter is required thereto; for they have 
J' "• ^9' nothing to do with that which the bifhop doth, as ordinary, in the 

lifetime of the bifliop. 
Bnrt. tit. But if the bifliop be patron of the church in right of his bifliop- 

Co ^Li^** rick and alfo ordinary, then the dean and chapter ought likewifc 
300. b.' ^o confirm all leafes made by the parfon, becaufe in fuch cafe the 
advowfon of the church is parcel of the biflioprick^ which cannot 
be charged to bind the fucceffor without the concurrence and con- 
firmation of the dean and chapter ; and how far the fucceflbr of 
the parfon will be bound in fuch cafe, will appear hereafter. 
Dyer, z-^g. So, wherc a prieft in the cathedral church of We/Is being parfon 
Hod csV imparfonee of the church of jy. made a leafe by indenture for 
Tucker.* loo years before i^E/iz. c, 10. rendering rent to him and his 
fucceflbrs ; and this was confirmed by the dean and chapter only, 
without any confirmation of the bilhop, who was patron and ordi* 
nary ; then the parfon died, and his fucceflbr accepted the rent, and 
after, before 1 3 Eliz, c. i o. made a leafe for forty years, which 
was confirmed by the bifliop, dean, and chapter; it was adjudged, 
that the firfl: leafe was ipfo faElo void and determined by the death 
of the parfon who made it, fo that no acceptance of the rent by 
the fucceflbr after could make it good, for want of the patron and 
ordinary's confent. 
t)yer, 6i. b. So, where a prebendary in a cathedral church, or an archdeacon^ 
*°o a* made a leafe for years of parcel of their pofTefllons, to which con- 
Plow. ^39. firmation was requifite, and this was confirmed only by the. dealt 
Roll. Abr. and chapter, without any confirmation of the bifliop 5 it was held, 
Co! Lit this, leafe fliouid not bind the fucceeding prebendary or archdeacon, 
3do. b/ becaufe the bifliop is patron and ordinary, of every prebend, and 
may be fo of an archdeaconry \ and therefore, to make good leafes 
by them againil their fucceflbrs, the biftiop's confirmation ought 
likewife to be had, as well as the dean and chapter's. 
Dyer, 356. ' But upon the books there feems a manifeil diverfity betwc<:il 
Lc^rs z\t ^^ confirmation of the bifliop, as patron and ordinary, without 
Co. Lit. * confirmation likewife of the dean and chapter, and their confirma* 
3*9% tion without the bifliop's ; as alfo between the refignation, depriv- 

479. ^ "^ ation, or tranflation, and the death of the bifliop, who fo alone 
2 Puif. 290. confirmed as patron or ordinary : for if any dean, arehdeiicon, 
11 H. 6. 9. prebendary, parfon, or vicar, had made any leafe for years at the 
common law, or fliould make fuch leafe at this day, whereto con- 
firmation is requifite, and the bifliop, as patron and ordinary, con- 
firms fuch leafe, without any confirmation of the dean and chapter, 
and then the dean, archdeacon, prebendary, parfon, or vicar dies, 
or is removed, and the bifliop collates another as patron and ordi- 
nary ; yet cannot fuch incumbent avoid the firfl: leafe, though it 
"«iras not confirmed by the d^an and chapter, becaufe he came in 
purely by the collation of the bifliop, as patron and ordinaryf 
t)t. § 548. without any aid or concurrence from the dean and chapter; anc^ 
^Z"' y^' therefore, as LiuUtonS7\.^%^ ought to bold himfclf Content, and 
**^ ' 4 agree 
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agree to that which his patron and ordinary have done, for he 
comes in fubfequent to fuch charge : but, as appears by the cafes 
before put, the confirmation of the dean and chapter alone, with- 
out the biihop's confirmation like wife, will not be efFe6lual to bind 
the fucceeding archdeacon, prebendary, parfon, vicar, ESJ'r., becaufc 
he derives no title under them, nor comes in with their aflent or 
concurrence ; for they have nothing to do with the collation of 
any perfon, but the bifliop does it abfolutely, and in virtue of his 
own power as patron and ordinary ; and therefore if fuch leafes 
want his confirmation, thofe who come under him may avoid 
them, notwithftanding any confirmation of the dean and chapter, \ 

under whom they derive no title : but becaufe fuch advowfon or 
right of collation is alfo parcel of the pofleffions of the bifhoprick, 
and to bind the fucceeding bijhop^ the confirmation of the dean and 
chapter is requifite ; as in ail other cafes where the bifliop, who 
is a fole corporation, makes any difpofition of the poflefllons of his 
biflioprick : therefore without fuch confirmation of the dean and * 
chapter, the fucceeding bifliop, or his incumbent, (hall avoid (uch 
leafe. But here another diver fity arifes between the tranflation, 
rcGgnation, or deprivation of the bifliop, and his death. In the 
firft cafe it is held, that the leafes confirmed by him alone, without 
die confirmation of the dean and chapter, will bind the fucceeding 
bifliop, and his incumbent, during his life ; but in cafe of fuch 
bifliop's death, fuch leafes fo confirmed by him alone, as patron 
and ordinary, will not bind the fucceeding bifliop or his incum- 
bent : and a diverfity is taken where a bifliop, t^c. makes any 
eftate, leafe, grant of a rent-charge, warranty, or any other aft 
which may tend to the diminution of the revenues, which ftiould 
maintain the fuccefTor, there, the refignation, deprivation, or tranf- 
lation of the bifliop, fffr. is all one with his death ; but where the 
biihop is patron and ordinary, and confirmeth a leafe made by the 
parfon without the dean and chapter, and after the parfon dieth, 
and the bifhop collateth another, and then is deprived, tranflated, 
or refigns, yet his confirmation remaineth good ; for, fays my. lord 
Cohe^ the revenues that are to maintain the fuccefibr arc not there- 
by diminiflied. But this fecms a very precarious reafon ; and ^ 
better reafon of the diverfity feems to be this ; that when the 
bifliop, as patron and ordinary, has by deed under his hand and 
fcal fubfcribed his confirmation of the leafe, this ought to be 
binding upon him, at leaft: during his own life ; and therefore 
though he be afterwards tranflated, deprived, or refigns, yet, fince. 
thefe arc cither by his own immediate afts, or occafioned by his 
default, it is not reafonable they fliould be allowed to avoid or 
derogate from his own afts, which otherwife would have bound 
during his life ; for the law never permits any to avoid or dero- 
gate from his own afts : but thefe reafons have no place after the 
bifliop's death, for then his confirmation is at an end, and can be 
no longer binding on his fucceflTor, fince he had no power to 
charge the pofleflions of the biflioprick any longer than during his 
own life, without concurrence and confirmation of the dean and 
chapter, who are by law fubftituted and appointed to that purpofe. 

H 3^ But 
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But yet it Is mod advifable- to have the confirmation Ukewife 
of the dean and chapter upon fuch leafes made, and in feveral 
books their confirmation is either pleaded or admitted, fince with- 
out it the leafe cannot bind any longer than during the bifliop's 
life who fo confirmed it. 

In fome cafes the confirmation of the patron is neceflary, and 
in fome not: wherein this diverfity is taken in the books, that 
fuch fole corporations, as have not the abfoiute fee and inherit- 
ance in them, as prebendaries, parfons, vicars, and fuch like, if 
they make any leafes or eftates, there, to bind their fuccefibrs, the 
patron mud confirm the fame; but fuch fole corporations as 
have the whole eftate and right in them, as bifliops, abbots, isfc.y 
or fuch corporations aggregate as have the whole fee and in- 
heritance in them, as dean and chapter, mailer, fellows, and 
fcholars of any college, hofpital, &r., thefe may make leafes to* 
bind their fucccffors, without any confirmation of the patron or 
founder, though the biftiop, abbot, dean, mailer, i^c, were pre-^ 
rentable ; and the reafon of this diverfity appears in the nature of 
the right with which each is inveiled. 

But if a parfonage or vicarage be a donative, then the confirma-9 
tion of the patron alone is fufficient to all leafes, C^r» made by the 
parfon or vicar, and fhall bind the fuccefibr without the confirma- 
tion of any other. . 

If there be a patron paramount, as well as an immediate patron, 
confirmation of the immediate patron, without the other's con- 
firmation, is not good : as, if a parfon be patron of the vicarage 
of the fame church, and the vicar make a leafe, confirmed by the 
parfon and ordinary, this is not good without the confirmation of 
the patron of the redlory alfo, becaufe both Jiave an intere(t in the 
poflcflions of the vicarage. 

If the biihop of -^. be patron of the church prefentative of -S.j 
^hich lies within his diocefe, and this be the corps of a prebend 
in the church of -^., and the biihop of -^. be alfo patron of the 
church of C, which is alfo prefentative, and lies in the diocefe of 
the cTiurch of D., and afterwards the church of C. be lawfully 
annexed and united by the aflent of the bilhops, deans, and chap- 
ters of both diocefes, to the faid prebend of J?., and afterwards 
the biihop of -^. collate J. S. to the faid prebend, which now by 
the union confills of both churches, and inilal him in the cathedral 
church of ji., and then the prebendary make a leafe for years, 
which is confirmed by the bifhop, dean, and chapter of -/^., and not 
by the bifliop of JB., yet this is a good confirmation ; for by the 
union the biihop of D. hath annexed the church of C. to the pre- 
bend of jB., and fo hath deprived himfelf of the power of con firmr 
ation as ordinary ; for after the union, the prebendary is inveiled 
in both churches by his inilalment, without any prefentment, ad- 
miflfion, inilitution, or induflion to the church of B. or C. 

If the dean of any cathedral church make a leafe or grant of 
any of his poiTeiKons, whereof he is fole feifed, to bind his fuccef- 
fors, and confirmation be neceiTary thereto ; this muft be confirm^ 
cd by the biihop and chapter of the fame churcji, and not by the 
^' '•""/■ - kingi 
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fchif^, aU)Oiigh he be the patron of fuch deanery ; becaufe, as hath 
been faid, the dean and chapter have the whole fee and inherit- 
ance in themfelves, and then the patron's concurrence or confirma- 
tion is not neceflary. But it feems to be a doubt, whether the 
confirmation of the bifhop be necefiary to fuch grant or leafe ; and 
finrera} books feem to hold, that the confirmation of the chapter Dyer, 40. b. 
done, without the bifhop, is fufiicient to make good the dean's 273. a. b. 
Icafcs or grants that need confirmation. But yet it is laid down |f^^*^'' g^' 
aaia rule in the Parforis Counfeilor^xhTX the bifliop's confirmation, Rou/AbrJ 
as well as the chapter's, is neceffary to all leafed and grants made 478.481. 
by the dean 5 and what is faid by Fitz. that the bifhop and chapter j n^B.^JqL 
are in law looked upon but as one body, feems adfb to favour this ' ' ' ^ 
opinion ; for it is reafonable that the whole body fhould confent 
to the granting of their pofTeflions, and riot that the bifhop, who 
is the head of the body, fhould be unconcerned therein : alfo, the 
pofleffions of the dean are faid to be derived from and carved out 
of the bifhoprick, and the bifhop dejure^ is faid to be patron of the 3 co. 75. b* 
deanery, which are all flrong arguments to prove the bifhop's i7£*3-4o- 
confirmation neceffary, though no book cafe can be found exprefsly ^«8ift.Orig, 
to warrant it, but rather the contrary, as appears by the cafes firft *^^' 
cited, wherein no notice is taken of the bifhop's confirmation, or 
that it was neceffary ; ideo quare ? 

But if fuch deanery be merely donative, then the king's confent Comp. In, 
and confirmation, as patron, muft be obtained, and that without ^""^' 37'- 
the bifhop's confirmation is fufiicient, a:s in all other donatives, 
wherewith the bifhop has nothing to do. 

The dean of Wdls might anciently have pafTed his poffefTions Dyer, 173, 
belonging to his deanery, with the affent of the chapter, without ^^p!'^"'*, 
the bifhop's confirmation; afterwards, the deanery was fur- rod. Abr." 
rendered by the dean thereof, with all the pofTeffions thereunto 478 481. 
belonging, and fo diffolved by acl of parliament ; the diflblution 
was confirmed, and a new deanery erefted, and the nomination of 
a new dean, and his fucceffors, given by the aft to the king and 
his fuccefTors ; and it was thereby alfo enafted, that the dean and 
his fucceflbrs might demife, grant, or part with any of their pof- 
fefTions, in the fame manner and form as the ancient deans might 
and ufed to do : in this cafe, if the new dean make any leafc or 
grant of any of his poffefEons, the bifhop's confirmation was not ne- 
ceffary thereto, but only the chapter's, becaufe that alone was fufK- 
cient before \ neither is the confirmation of the king requifite, be-» 
caufe this is not a mere donative of the king, though he hath thtf ' 
nomination of the dean ; and by the flatute the new deanery is 
made of th^ fame nature as the old one was, which could not be a 
donative, becaufe the dean and chapter might, without the con- 
fent or confirmation of any others, have paffed away their pof- 
feflions* 

It has already been fhewn, that all leafes or grants made by 300.75,* 
archbifliops orbifhops, whereto confirmation is neceffary, are to «oCo.6o.a;^ 
be confirmed by the dean and chapter ; for the law, not thinking ecoi^l'l^ 
ft to trufl the bifhop alone with the difpofition of his pofTeffions 
tQ bind his (uci^^flQrsj^ did for that reafon (amoQ^ others) coniti-* 

H 4 ^^^« 
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tute the dean and chapter to give their confent and confirmatioA 
to all leafes or grants made by him for that purpofe. 

But if a bifliop hath two chapters, and makes a leafe of any of 
the poiTefiions of the bifhoprick, whereto confirmation is neceffaryy 
and this is confirmed only by one dean and chapter, this wrill not 
bind the fucceflbr of the bifliop ; for both are but one in refpefl; 
of the bi(hop, if thie biHiop is chofen by both. So it is, if a bi&op 
be patron of an advowfon in right of his bifiioprick, and collate a 
clerk, who makes a leafe for years, and the biihop and one dean 
and chapter only confirm it 5 this will not bind the fucceeding 
clerk of the fucceeding bifliop, for want of confirmation by the 
Other dean and chapter. But though both deans and chapters 
have ufed to confirm fuch leafes, yet if one dean and chapter have 
furrendered their pofleffions to the king, and then the bifliop or 
bis clerk make a leafe, whereto confirmation is neceflary, and 
this is confirmed by the remaining dean and chapter only ; this ia 
good, and fliall bind the fucceflbr \ becaufe by the furrender the 
one dean and chapter is diflblved, and are as if they never had been : 
and although after fuch furrender, the dean and chapter, who fo 
furrendered, were again eredled, yet confirmation by the other 
would be fufficient ; as was held by the greater part of the jufti- 
ces in Ireland^ and by five ju dices in En^land,^ who certified their 
opinion to be fp into Ireland. 

If two biihopricks, that were originally diftinft, are by lawful 
authority united, and the ufage hath been fince the union, that the 
feveral deans and chapters have made confirmations feverally, wz, 
each dean and chapter of the leafes or grants of the pofleffions of 
their refpeflive biihoprick, but the charter of union is ^not extant^ 
pr cannot be found 5 fuch feveral confirmation is good 5 becaufe it 
fliall be intended, by reafon of the ufage, that the union was made 
(piritually, and in fuch a manner, that, notwithftanding the fame, 
all leafes and grants fliould feverally be confirmed as they were 
before the union ; and this, either tp prevent confufion, or by 
jpeafon pf the remotenefs of the feveral deaneries ; and then modus^ 
£5* convetitio %iwcunt legem^ and fuch confirmation by the dean and 
chapter, of their own original pofleflions, is good, Secus^ if the 
union were made generally, for then both ought to confirm. 

If a bifliop hath no dean and chapter, then his grants are to be 
confirmed by the clergy of his diocefe, where confirmation is ne-i 
(jeifary ; for the law will not truft any fole corporation with the 
difpofition of his pofleflions, as hath been before obferved. . 

Whenever a dean and chapter are to confirm any leafe or gran^ 
the dean hhnfelf mufl: join with the chapter, and confirmation by 
his fubdean, deputy, or prodlor, will not be fufficient : for they 
Jiave no power to charge the poiTeflions pf the church, neither is 
any fl:ranger capable of being a dean-fubllitute or prodlpr, but 
only one of the chapter. 

Therefore, where upon a compofition for tithes a parfon grant-? 
ed an annuity to the abbey of Battel^ and this grant was confirmed 
by the bifliop, dean, and chapter, being patrons ; but in the deed 
of confirmatipn it appeared tliat the 4<^ap was abfent, and did vio% 
■ ■ pu; 
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pat his feal thereto, but that the chanter, who was his commit 
fary, did it for him ; it was held, that though the dean might 
have a commiiTary or deputy to exercife his fpiritual jurifdi€kion^ 
yet that fuch deputy o^ commiiTary cannot charge thepofleffionsof 
the church* 

. A leafe was made by the free chapel and college of Wind/or Dyeryi33.v» 
under the common fcal, but the dean or warden himfelf was not Comif. in* 
party to the leafe, but one who was his deputy in his abfence; Latch. »*5u 
and upon a fuit in Chancery, to fet afide the leafe, a ftatute of Palm. 480* 
the college was (hewn for the authority of the deputy to exercife 
and perform the office of dean in all things in petfon, isf collegium^ 
isfc. yet the judges held, that the confirmation by the deputy 
was not good, for that be had no authority to confirm this leafe 
by the college ftatute provided ; for that by the word' collegium^ 
all the poffeffions of the college were not to be underftood, but 
only the fite and circuit of the college, or place of its fituatiom 
Which cafe feems to prove, that if by the ftatuties of a church or 
college, the deputy-dean may confirm grants and join in the njak- 
ing of leafes, as if the dean himfelf was prefent and joined there- 
in, that then fuch confirmation will be good ; for the founder or 
patron may make what law he pleafes for the regulation of the 
corporation, and when he has invefted the deputy-dean with fuch 
power, this has the fame fan^ion with any other laws for the re- 
gulation of that corporation. 

As a deputy*deau, generally fpeaking, cannot confirm leafes, t^oy,^4, 
fo neither can he who is but a mere commendatory dean, viz. a ^^^' 4^ 
dean by recipere in commendam ; for though he may take the pro- Lateh. 237 
fits, becaufe that was one end 6f his having the deanery in com- 250. 
^mndain% and may, with the chapter, choofe a bifhop, and alfo J**«''5** 
exercife fpiritual jurifdiflion*, and fue or be fucd by that name, ^ 
becaufe thofe afts are of neceffity, and for the advantage of the 
deanery; yet cannot he confirm leafes» for this is merely a vo- 
luntary a£b, and fuch commendatory dean is but depofitarius^ and 
not a dean complete* But if a dean be eleded biihop, and be- 
fore bis confecration obtain a difpenfation to hold his deanery in 
commendarn, fuch dean may well confirm leafes, ^c* and if he be 
tranflated to another bifhoprick, and after his eleftion, and be- 
fore confecration, obtain a difpenfation to hold the fame, deanery 
in commendam with his fecond bifhoprick, his old title remains ; 
, and confirmations, and other 2lQ.s done by him as dean, are as good 
in lavy a^ if he had never been made bifhop : for there ia a' great 
difference between a recipere in commendam^ and retinere in com^ 
mendam s the one comes in purely by virtue of the difpenfation^ 
and has no other title ; the other comes in^ legally at firft as«dean» 
and by virtue of th^ difpenfation is only enabled to continue fo 
ftilli for that gives him no original new title, as in the other . 
cafe, and therefore he is as much dean as he was before. And 
the fame diftinftion holds between recipere and retinere in com^ 
mendam^ in cafe of.bifhops ; for a mere commendatory biihop in 
the recipere cannot confirm leafes, (ffr.but in fuch cafe the archbifhop 
is to dQ it, Alfpi the guardian of the fpiritualties cannot con* 

firm 
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firm leafes ; for fixch confirmation, being a mere voluntafy aft; 
aitd being to transfer a right to another, none are capable of it 
but thofe who have the eftate and right in themfelves, which fiic& ' 
commendators in the rectperej fubftitutes, reftors, depoties, and 
guardians of the fpiritualties have not. ! 

Where there is a mere conmnendatory dean in the redpere: \ 
^uare, whether the biihop's leafes and grants are not to be coh-^ j 
&rmcd by the clergy of the diocefe, in cafe where there is nd I 
dean and chapter, or by whom elfe ? - 

C<>]Dp.ln- All leafes or grants, which need confirmation of a dean and 
cumb. 368. chapter, arc to be confirmed by the dean and major part ctf the . 
corporation, and being fo confirmed are good, though feveral of 
the particular members difient, or are not prefent; for the d€Dtl | 
and major part of the chapter make the corporation, aild the j 
others have no negative voice to hinder fuch majority from doing j 
any corporate aft ; for otherwife, by the cohiiption or perverfenefe j 
of one or two members, the whole corporation might fuffer; and j 
that this was the law, appears by the following a£t of parliament: | 

33 H, 8. •* Albeit Ihat by the common laws of this realm of England^ \ 

c. »7* €t Jill affcnts, eleftions, grants, and leafes, had, made, aAd grants 

*• ed, by the dean, warden, provoft, matter, prefident, or othef 
** governor of any cathedral church, hofpital, college, or other cor- 
" poration, by whatfoever name they be incorporated or founded, 
•* with the aifent and confent of the more or greater part of their 
** chapter, fellows, or brethren of fuoh corporation, having 
** voices of aflent thereunto, be as good and eflfeftual in the law, 
•* to the grantees or leffees of the fame, as if the rcfidne of the 
** whdc number of fuch chapter, fellows, and brethren of fuch 
** corporation, having voices of aflent had thereunto confeiitdd 
, ^< and agreed ; yet the faid common law notwithftanding, divefs 
" founders of fuch deaneries, hofpitals, colleges, afnd cor* 
<* porations within the faid realm, have, upon the fomidiadons 
•* and eftablifhment of the fame deaneries, hofpitals, colleg'es, 
<< and other corporations, eftabiiflied and made, amongft mheif 
•^ their peculiar aftsj local ftatutes, and ordinances, that if ^nf 
" one of fuch corporation, having power and authority to aifent 
«« or difient, ihould and would deny any fuch grant or grants, 
<* that then no fuch leafc, ele£kion,or grant, (hould be had, or leafed, 
•* or granted j and for the performance of the fame have been, and 
•* be daily thereunto Jwom ; and fo the refidue may not proceed 
•< to the perfeftion of fuch eledions, grants, and leafes, accord- 
** ing to the courfe of the common laws of this realm, unleli 
*« they ihould incur the danger of perjury 5 for the avoiding 
** whereof, and for the due execution of the common Uw uni- 
** verfally within this realm, and every place, in one conformity 
** of reafon to be ufed, be it ordained, eftabiiflied, and enafted, by 
** the authority of this prefent parliament. That all and every par- 
^* ticular a£i, order, rule, and ftatute, heretofore made, or hereafter 
^* to be made, by any founder or founders of any hofpital, col- 
\ ^* lege, deanery, or corporation, at or upon the foundation of any 
\y fuch hofpital, collcge^dea^ervj, or corjpqration j^y^hereby the grantj^ 
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« leafe, gift, ot eleftion, of the governor or mhx of fuch h6f« 
*' pital, college, deanery, or corporation, as have or fliall have 
" voice or affent to the fame, at the time of fuch grant, Icafe, 
« gift, oreleftioH, hereafter to be made, fliouW be in any wife 
" hindred, or let, by any one or more, being the Icffer number of 
" fuch corporation, contrary to the form, order, and courfe of 
" the common law of this realm of England^ Ihall be from 
<< henceforth clearly fruftrate, void, and of none e£Fe£t, with an 
<< abrogation of all oaths heretofore taken to fuch efied, and s 
« penalty of 5/. on any perfon who ihall for the future give 
« fuch oath." 

When the dean and chapter arc to confirm any kafe, there 
ought not only to be a majority of them, but they ought aMb to 
be perfonally prefent, and capitulariter congregant in one place ^ 
which, with other circumftances relating to t& manner of their 
Ccmfirmation, will appear by the following cafe, which was thus : 

The bifliop of Fernes makes a leafe for years \ the chapter, con- Dav. 42,43, 
fifting of eleven perfons, viz. the dean and ten prebendaries, *c.deanaa4 
confirm it in this manner, v/z. The dean makes one J* S,, a mere Fcmcs'a 
laymaii, his pTo£l:or or fubilituce, to give his aflent to all leafes cafe, 
or grants 5 this proSor, and three of the prebendaries only meet «^^* It^* 
together, and fix the chapter feal to the confirmation of this leafe, ^^' 
which confirmation was made in the name of the dean and chapter ; 
after that, three others of the prebendaries, at feveral days, by 
themfelves, fubfcribe their names to the faid confirmation ; and 
after the death of the biftiop, his fucceflbr enters upon the leflce : 
it was adjudged lawful; for that the leafe was void after the 
death of the bifliop who made it, for want of confirmation ; 
|. Becaufe no confirmation was made by the dean himfelf, but 
only by the proftor, which was not fufficient ; for he was merely 
a ftranger to the chapter, and not capable of fuch procuration ; 
and therefore all he did was void both by the canon and com* 
men law ; for in the canon law the rule is, ah/ens non potefi de^- 
mandare votumfuum^ nift um de capituh ; and there is another rule, 
o^tet quod procurator femper injlituttis fit di colUgio ; and another, - ^ 

VQtum dart non pote/i per literal : and agreeable to this is the rule 
of the common law ^ for in the parliament the peers may give 
their vote by procurator or proxy, but their pro£tors muft be ba- 
rons, and members of the fame houfe ; and a ftranger is not ca- 
pable of being a proxy ; and admitting he were, yet where a cor- 
poration paffcs any intereft, the members thereof cannot give 
their aflent by proftors or fubftitutcs 5 and fo the doubt in Dyer Dyer, 145. 
fcems to be rcfolved. 

2. It was adjudged, that though the deed of a corporation 
needs no delivery, as the deed of a natural perfon does, but Day. 47,4$. 
that the fixing of the corporation feal gives perfe£iion to ^^' 
it, yet the major part of the corporation ought to be prefent 23. 
when the feal is fo afiixed ; for the major part of the chapter Show. Par, 
make the corporation, and their a£l is the aft of the corporation, ^^^^^» *?• 
, though the others do not agree ; but here was only the prodor 
of tlu: dean and three of the chapter pieffent when the- feal was 

affixed, 
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affixed^ ^hich is not fufficient ; ,for there ought then to be a ma«t 
jority prefent, otherwife it may be faid to be cum affenfuy but not 
confenfuy and it ought to be cum affenfu ^ confepfu of the dean and 
chapter : for as a body natural cannot do any perfeft a£fc, if it hi 
difmembered, the head in one place, and the hands in another ; fo 
neither can a body politick : and therefore they ought to be capita 
Jariter congregati in a certain place* But it was agreed, that they 
are not confined to meet in their chapter-houfe, but may meet at 
any other place : but at fuch meeting and fealing there ought to 
be a majority then prefent \ for if they fct their names at fevcral 
times, and in feveral places, after, this makes it not to be the 
• a£k of the corporation, hut fa^umjingulorum in their fingular and 
private capacity, and fo (hall not bind. It was alfo held, that the 
major part of the members being affembled, ought to' giv« their 
Yoices and confents fingly and diftindly, as in the choice of knights 
of the (hire, and not in a confufed and uncertain manner; and 
when the major part fo confent, their confent ought to be ex« 
prefied by their fixing of the feal to the deed of confirmation or 
other grant. 
Df», 28*, The corporation of the mayor, bailiffs, and burgefTes of Wind-* 
\ *« mar- Jor made a leafe for years, one bailifi^ only afTenting ; and this 
■'"' was held a void leafe, if there were two bailiffs ; but as to the 

burge(res, it' was held, that if the greater part of them affented, 
this would be fufficient, though they were not prefent at the feaT- 
ing, if their aiTent was had before : but quare ; for the foregoing 
cafe fcems to be an authority that there muft be a majority pre- 
fent at the time of the fealing.; for that is the aft which expreffes 
their confent; and unlefs there be a majority then prefent, no 
afiTent at any other time can make that good, which, for want of 
a majority, was void when it was done. But in that cafe it ap- 
pears, that the confent of the majo^ty was not had till after the 
(caling ; whereas in this cafe the confent of the majority was be- 
fore the fealing, though fuch majority was not prefent at the feal-* 
ing \ and therefore quare^ if this makes any difference 7 
l>yer,4o« But here a material difference is to be obferved between a real 
Cbafin'8 Intereft and a bare authority or power only, as to the manner of 
Plow. 199. concurring in fuch leafes. For if a dean be feifed of lands in 
Roll. Abr. right of him and his chapter, or mafter or warden of an hofpital 
VvL 8 ^^ college in right of himfelf and the brothers and fifters or fel- 
a Leon, 176! l^^s of the fame college, or a mayor in right of himfelf and 
4 Leon, II. the commonalty, and the dean, mafter, warden, or mayor, make 
CJejj^scafc. ^ \q2Sq by indenture between the dean and chapter, mafter or 
ConArma- warden, and the brothers and fifters or fellows of the fame hof- 
tion, JO. tit. pital or college, or between the mayor and commonalty of the 
co^^ii?^^ one part, and J.S. of the other, whereby the dean with the 
^Qo. 3^. aifent and confent of the chapter, or the mafter with .the aflent of 
Godb.aio. the brothers and fifters, or the warden with the afTent of the fel- 
^kw*"*^ lows and fcholars, or the mayor with the aflent of the common- 
alty, leafe fuch lands to J* S., and with fuch afTent or confent 
put thereto their common feal ; this is a void leafe ; for the chap- 
ter^ brothers and fifters, felioi^s andfcholars, or commonalty, are 

equally 
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equally feifed, and have an equal right and intereft in the lancb 
with the dean, mafter,. warden, or mayor, and therefore ought 
to join in the leafing or granting part of the deed, and not only 
to give their afTent, for they all make but one perfon in law ; and 
a body cannot be diftin£^, fo as that one part may aifent to the 
afts of the other. But if the dean were fole feifed of the lands 
in right of his deanery, the mailer or warden in right of their 
nafler or wardenfhip, or the mayor in right' of his mayoralty* 
then the leafe of the dean, mailer, warden, or mayor alone, with 
the afTent and confent of the other perfons before-mentioned, is 
fufficient ; becaufe the dean, mailer, warden, or mayor only are 
feifed and have a real intereil, and the other perfons before- 
mentioned have no intereft at all, but only a bare right or power 
of aFenting to the leafes or grants of their refpe£live heads, and 
therefore their afTent or content is fuiEcient, without joining in 
the leaGng or granting part. So, if an abbot or prior be feifed of 
lands in right of the abbey or priory, yet, becaufe the monks arc 
all dead perfons in law, and not capable of having any lands, of 
being empleaded, and fuch like a£ls ; therefore, though they, 
together with the abbot or prior, conftitute and make up but one 
body, yet the abbot or prior only have the power of leafing, and 
the afTent or confent of the convent muft be had and exprefTed 
by affixing their commpn feal^ in the fame manner as where the 
chapter, having no intereft in their own right, are to afient to 
the leafes of their dean. So likewife, where a parfon makes a 
leafe for years, he only is to grant or leafe the lands, and the 
patron and ordinary are only to give their confent by affixing 
their refpe£live feals, and exprefRng their confent or aifent in the 
body of the deed ; for the parfon is the principal grantor, and 
the others have not any real intereft in the lands, though the law 
has thought fit to require their af&nt to all leafes or eftates to be 
made by the parfon. 

A dean, feifed of lands in right of him and his chapter, pyer,4Q. s. 
made a leafe for years ; the chapter confirmed this leafe by a **" «n»^8*»' 
diftinft deecl j and it was held not good, becaufe their deeds 
being fevered cannot operate at all, iince they are but one entire 
body, and therefore cannot fever in their a£ls. But if after fuch 
leafe they had all joined in a confirmation, this had amounted to 
a new leafe, and been good as to the joint aft of them all, as * 

the original leafe itfelf would have been, if all had joined in the 
leafing part. 

A leafe for years was made in this manner ; prapofttusy focii l^ iLcon. 134^ 
fchlares Collegii Reginalis in Oxonia^ guard ianus hofpitalisy ?5*r. ^^®°^* ^5- 
and exception taken, that it ought to have been guardianiy in the (Wn's° 
plural number, for the college confifts of many perfons, and each College, 
of them is capable, and therefore not like an abbot or convent : ^*®"* 
but^fr curiam it was held good, for the college is but one body, 
^nd as one perfon, and therefore guardianus is fufficient to de- 
scribe it by. 

As a patron may confirm explicitly by his deed or virriting, fo Sp^* >5«^ 
^ay he alfo confirm by confequence of law ; for if a parfon J^jf^^^c'J^^'* 

makes 
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Car. 38. tkiakes a leafe for years to the patron, Who grants or affigns it 
RoU, Rep. oyer to another, this amounts to a confirmation in law by tbc^ 
Co!*Lit. patron, becaufe confirmation being nothing but an aflent an- 
301. der the hand and feal of the party confirming, fuch aflent in 

Roll. Ate. thjs cafe fufficiently appears by his affigning over the leafe to an- 
^ "* other* But without fuch ailignment, the ordinary's confirmation 

will not make good the leafe to the patron to bind the fucceffor, 
becaufe in the acceptance of the leafe the patron was only paf* 
five, and executed nothing under his hand and feal which could 
sunount to a confirmation, as in the other cafe, where he makes 
an a£lual affignment over. But in cafe of fuch confirmation in 
law, the patron ought to be abfolutely feifed of the advowfon ; 
otherwife it will bind only according to the eftate he hath there* 
in, as will appear hereafter. But quare^ if the ailignment in this 
cafe were without writing, if that would be good, or could 
' amount to a confirmation ? 

Dyer, 52. Another difference obfervable in the manner of confirming 
338- fuch leafes as we are treating of is, as to their duration or con- 

4!^' 472. tinuance* For if a parfon makes a Ictfc for twenty-one years at 
5 Co. Si. this day, and the patron and ordinsry^ confirm his eflate therein 
Co. Lit. foy feven years, or, reciting the leafe*, confirm dimiffionem pradtB.^ 
Moor, 479. ^ etiam indenturam eidetn fcripto confirmationis annexam^ (sf omnia 
481. in eadem content. y quoad feptem annas folummodo^ i^ non ultroy yet 

Co. Lit. jg ^jjg eftate or leafe. well confirmed for the twenty-one years; for 
Icndl. 238. when they confirm the eftate of the lefTee, that is entire, and 
^nd. 47. cannot be divided. So, where a prebendary made a leafe of a 
Hcticy, 75. yeftorv, parcel of his prebend, for feventy years, before the fta- 
tutes, and the bifhop, reciting the demite, confirmed the faid 
demife or leafe for fifty years, and no more, and the dean and 
chapter likewife confirmed the fame in the fame manner, it was 
held by all the juftices, that they might confirm feverally, and 
that their confirmation was extendible to the whole feventy years; 
for when they confirm dimijffionem pradiB., they confirm that de- 
mife or leafe, which comprehends and includes the whole term 
of feventy years, and then the words pro termino fifty only, ^ non 
ultra^ come too late, and are repugnant to the confirmation of 
dimifftonem pradiEl.^ which included the whole term of feventy 
years. But it was agreed, that if after fuch recital of the demife 
they had' confirmed the land to the leflee for fifty years only, this ] 

had been a good confirmation for fifty years only, and no fuch j 

repugnancy, in the confirmation : and- fo, if the demife had been 
of thirty acres, they might have confirmed the leafe as to one or 
more acres, or might have confirmed all, or part, on condition. 
Cro. Elu. And a diverfity was taken between a bare afTent without any right 
^^H 7 41 ^^ intereft, and an aflent coupled with a right or intereft ; for the 
F.N.B.49. termor, who is to perfe£l an a£t by his attornment, cannot aflent 
Co. Lit. for a time, nor upon condition, nor for part of the thing granted, 
343' b* but it fhall enure abfolutely to all, becaufe he having but a bare 
right cannot qualify or apportion it ; but the bifhop, who is pa- 
tron, and the dean and chapter, have an intereft in the parfonagc 
or prebend, and every part of it 5 for the patron hathyr/x conferendi; 

and 
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wbA a rekafe to the patron of an annuity in the time of vacation i$ 
goody aad the patron and ordinary may charge the glebe in the 
^^ of vacation, and therefore having an aflent clothed with an 
intereft may qualify it as they pleafe* Another difference was 
taken m the cafes before-mentioned between a leafe for years and 
an eftate of freehold or inheritance. For if a parfon or prebendary 
make a leafe for years^ confirmation, may be made of the landy as 
has been faid> for a leis number of years^ or of the leafe for a lefs 
number of acres; for the years or acres are feveral^ although the 
leafe or term, or land are one ; fo that if a leafe be made for five 
years, rendering 20/. per annum rent, the years are feveral, fo that 
sin zGtion of debt will lie for the rent every year. JBut if a parfon 
or prebendary before the ftatutes had made a leafe for life, a gift in 
tail, or a feoffment in fee, and confirmation had been made of the 
land to the leflee, donee, or feoffee for an hour, this would be 
good iox ever ; for the freehold or inheritance paffmg by one and 
the fame livery, is entire, and then the confirmation, which is an 
aft of lefs notoriety, cannot break or divide it ; for fuch confirma- 
tion being an affent to an aft which pafied the whole, muil extend 
to the whole which paffed by the aft. 

3. What Eftates they who make fuch Confirmation are to have. 

As to the eftate they who make fuch confirmatio;i ought to Comp. In- 
have, to make the leafe effeftually binding upon the fucceffors, ^""**** 37** 
this regards chiefly the patron, whofe advowfon or right of 
patronage, being a temporal inheritance, and confidered as fuch, is 
to be governed by the fame rules as other temporal inheritances 
^re ) and therefore his confirmation, being in nature of a charge 
upon the advowfon, is to be direfted by the eftate which he hath 
in the advowfon, and can continue no longer than that endures. 

Therefore, if the patron be but tenant in tail, or tenant for life, Co. Lit. 
his confirmation (hall bind only fuch incumbents as come into the ^^ j^^^ 
church during his own life : and accordingly it was agreed, by 4.S0-* 
Coh and Dodderidge, that if a parfon makes a leafe for years. Roll* Rep. 
^hich is confirmed by the patron and ordinary, the patron being |^j' 
tenant in tailj and the patron and parfon both die, and the iffue in Uon. 234. 
tail doth prefent another, his prefentee fliall hold the reftory dif- 
charged of fuch leafe. And alfo they agreed, that althbugh the 
iffue in tail, after a prefeptation, levies a fine, yet the prefentee of 
the conufee, when the church becomes void again, (hall hold it 
^fcharged ; becaufe the confirmation was defeated by the pre- 
fentatipn of the iffue i^ tail before the fine levied. But if the 
patron, tenant in tail, difcontinues the eftate-tail, the leafe con- 
firmed by hin^ (hall iland good during the difcontinuance : or if 
the eftate-tail be barred, it fliall ftand good for the whole term : 
for now the eftate of the patron, in refpcft whereof the eftate was 
only voidable by the preicntee of the iflue in tail, is become an ^ 
abfolute and unavoidable fee. 

So, if the patron had a conditional eftate in the advowfon, and Co. Lit. 
he confirms a leafe of the parfon's, and after the condition is 3^o» *>• 

6 broken, 
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broken,, this defeats alfa his confirmation, fothat the fucdeedidg 

incumbent ihall not be bound by it ; for his confirmation, which 

was in virtue of, and derived out of his eftate in the advowfon^ 

could not be more lading than that eftate itfelf was. 

Dfer, »52. If the chaplain of a chantry or free chapel, that was a donative^ 

j^. Abr. Jiad made a leafe for years before the diflblution of chantries, and . 

^^ the patron of the chapel, being feifed of the patronage in tail, had i 

confirmed it, this fhould not have bound the chaplaiil of the iffue \ 

in tail ; becaufe the tenant in tail could not, by any a£k of his, bind j 

the ifTue in tail after his death : and in fuch cafe, if the patronage 

of the donative came to the king, by the ftatute of chantries, i 

neither the king, nor his clerk, fhould be bound by the faid leafe* | 

But if tlie donor had levied a fine after the confirmation, by which 

tlie. ifTue in tail was bound from avoiding the leafe, the king alfo 

fiiould be barred : and as the iffue in the other cafe would not 

have been bound, no more would the king, who comes in fubjefk 

to all the advantages or difad vantages the ifTue in tail was capable 

of, or liable to* 

Iftoli. ABr* If tenant in tail of an advowfon, and the fon and heir apparent, 

*♦*• join in a grant of the next avoidance, and after the tenant in tail 

dies, the ion fhall avoid the grant, becaufe he hath nothing in the 

advowfon at the time of the grant made. 

Dyer, 72. b. If a parfon make a leafe for years, and there be three copar* 

in «argm. (jencrs ot tenants in common, who are patroils, all ought to join 

Lancafter v. i^ the Confirmation, elfe it will not bind the next incumbent i 

Lacat* becaufe they are all but One patron ; per Coke i but if there be a 

cqmpofition to.prefent by turns, quare, if a leafe confirmed by him, 

that hath the next turn when the church voids, fhall not be good 

to bind his prefentee ? But in the firfl cafe [viz. the cafe in Dyer] 

It is held, that if one of the patrons, and the ordinary, confirm the 

leafe, and the parfon dies, and then the ordinary collates by lapf(^, 

this confirmation by the one patron is good, and that the coUatee 

fhall not avoid it ; and this is faid there to b^ adjudged upon long 

and good argument, and the cafe cited for it is Lancafter and 

Lucas i which does not appear to be adjudged in Leonard^ but it 

there faid to be adjourned ? ergo quare caufam ; for the ordinary 

hath no interefl, but prefents in right of the patron, and therefore 

his clerk fhall be fo far bound, and no farther, than the clerk of 

him who fuffcred the lapfe fhould have been. But Popham argued, 

that this title of lapfe was an intereft in the ordinary, and not an 

authority only, and then all who come in under that interefl fhall 

be bound by the ordinary's confirmation of the firft leafe : and he 

faid, that at the beginning, the patron was not reflrained to any 

time to prefent his clerk, but the fix months were appointed, at • 

the inflance and fuit of the ordinaries, by a canon confirmed irt 

the council of Lateran ; before which time the ordinaries had not 

any lapfes j but after the faid canon they had an intereft, which 

the civilians call interejfe caducum i5f conditionale ; and it is fuch an 

intereft, that if the bifhop dieth before collation or prefentmenf^ 

fo as the temporaltics come to the king, .the king ihall prefcfit. 

^w^r^oftbis? 

-<( IS' 
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If the hulband and wife, patrons of a church in right of the Dyer, 133.1. 
wife, confirm a leafe made by the patron, yet this fhall not bind the ^°"* ^^'* 
prefentec of the wife, if fhe furvives her hufband, nor her heirs, *^^* 
nor their prefentees, after her death ; becaufe the deed was void 
Quoad the wife, being a feme covert, and the hufband had nothing 
but in her right, which died with him. 

Though he who confirms as patron hath a fee-fimple of the Moor, 67. 
advowfon in him, yet if, before he confirms, be hath granted ^^^j, . 
away the next avoidance, his confirmation of the prefentec's kafe il^'l!" 
will not be good to bind the prefentee of the grantee of the next Cro. Car. 
avoidance, unlefs fuch grantee doth alfo confirm ; and if the pre- ?Jn. aca. 
fentee of him that hath the next turn doth enter and avoid fuch koil. Abr. 
leafe (as he well may) and theh dies, and the patron of the fee 4^0- . 
prefents a new incumbent, who is admitted, inftituted, and indu£l- ^g*^"' 
cd, this new incumbent (hall hold the benefice difcharged of the ^ co* %6^ 
leafe, as his predeceflbr (hould have done, though -he came in by Hob. 7. 
the prefentation and admiffion of the patron and ordinary, who 
confirmed the leafe. So, if the bifiiop were patron in right of his 
bi(hoprick, and after fuch leafe made by the parfon, the bifiiop, 
dean, and chapter had granted the next avoidance to another, and 
then after they had all confirmed the leafe ; yet upon the incum- 
bent's death, if the grantee of the next avoidance prefents, and the 
glerk is admitted, inflituted, and induded, and avoids the kafe, it 
fliall never take place againft any fubfequent incumbent, though 
he come in by the fame patron who confirmed fuch leafe. The 
reafon of thefe cafes is, becaufe the grantee of the next avoidance, 
and his prefentee, come in by title paramount the making or per- 
fecting of fuch leafe ; and the prefentee, or parfon, having the 
whole fee in him, when he had once defeated the leafe, it ihall 
never after revive or take place againft any fubfequent incumbent. 
And though Littleton feems to be of opinion^ that the parfon hath 
not the right of the fee-fimple in him, yet he explains .himfelf to 
mean as to the bringing of a writ of right ; for otherwife it is the a£t 
of the parfon which charges or gives, and the patron and ordinary 
. only aflent, and then the leafe being avoided by him who hath the 
fee-fimple of thift land which was fo leafed, it can never after be fet 
up again, being' totally defeated by his title paramount. Another 
reafon may be, that having granted the next avoidance before fuch 
leafe made or perfefted, the grantee is now become the prefctit 
patron, and ought to concur in all a£ls whereby the poflcflibn 
is to be charged : for as before fuch grant, the patron's con- 
firmjition, who had the whole fee in him, v/ould have been fufii- 
cient ; fo now, having granted away part of that fee, the grantee 
ought to join likewife, fo that the confirmation may be by all who 
have any intereft iyi the parfonage, as well thofe who have the 
prefent and pofleflionary intereft, as thofe who have the future 
and reverfionary intereft ; fince otherwife the confirmation is not 
complete, and the leafe is then liable to avoidance for want 
thereoff 

* If a church be full of a parfon, and after another be made par-» RoUi Abr. 
fon and inducted, and he make a leafe for years, which is con* 477- 

I firmed ^"-^-^^^ 
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firmed by the patron and ordinary, yet the Icafe is void 5 becaufe 
be who made it was not parfon, the church being full before. 
Roll. A|)r. So, if a church be void, and one enter and occupy of his own 
• H 6 ^A. ^*^°"S> without any prefcntation or inftitutionj and occupy as 
to H. 6. II. parfon, and make a leafe for years, which is confirmed by th« 
Pe^ no, patron and ordinary ; yet this is void, becaufe the leffor was no 
incumbent ; for none can be parfon or incumbent without prefenta- 
tion or collation. So, a leafc by a parfon, vicar, prebendary, fe*^, 
before indudlion or inftalment, though confirmed, (hall not bind 
the fucceflbr, becaufe till then they have nothing in the temporal 
' poffeffions. 
9 H. 6. 33, But if a church be void, and one prefent by ufurpation, and the 
l!oli Abr ii^cumbent of the ufurpcr, after admiflion, inftitution, and indue* 
^Jq,* * tion, make a leafe for years, which is confirmed by the ufurper aa 
patron, and by the ordinary, and after, in a quare impedit^ the true 
patron recover, and remove the incumbent ; yet it feems the leafe 
fliall Hand, becaufe there was a patron defaRoy who made and 
confirmed fuch leafe 5 and the parfon coming in by all the fo- 
lemnities of law when the church was void, the people could take 
notice of no other, and therefore all a£ls done by him, and legally 
confirmed, are good. But RolU cites this cafe, that the fucceflbr 
of the rightful patron, after recovery, fhall avoid fuch leafe, be- 
caufe it was not made or confirmed by a rightful parfon or patron ; 
ideo quare? 
Pyer, 144. King Ed. 6, being patron of a church full of an incymbent, by 
Co^it*^*^* his Icitcrs patent grants the advowfon to the brihop of Coventry 
j^i. ' and Litchfield and his fucceflbrs, and grants that, after the avoid- 
Co. 155.8. ance of the church by death, refignation, or othcrwife, the faid 
ao Co. 4$.a ]5i{},Qp^ g^ j j^jg fucceffors, fliould hold the faid church in proprios 
ufusi the bifhop after, by indenture, makes a leafe for forty yearsj^ 
to begin at fuch a time as the faid parfonage (hould come to the 
hands of him, or his fucceflbrs, by death, refignation, or otherwife ; 
dnd this is confirmed by the dean and chapter ; the biihop dies ; 
then the incumbent dies ; and the fucceflbr of the biihop enters, 
and makes a leafe for twenty-one years, ^r. And by the juftices 
it was held, that the firft leafe was abfolutely void ; for the leilbip 
had nothing in the parfonage impropriate during the life of the 
incumbent, and he furvived the leifor, and therefore he could 
never take eflTeft : and it could not be good by eftoppel ; becaufe 
the truth of the cafe appeared in the indenture of leafe itfelf, that 
he had nothing during the incumbent's life. This cafe further 
proves, that the whole fee is in the prefent incumbent ; and, as in 
* the cafes before-mentioned, the avoidance of a leafe by the prefent 
incumbent (hal) be an avoidance of it for ever \ fo in this' cafe, for 
want of the prefent incumbent^s joining, the leafe fhall nev^ 
aiiie. 

4. At what Time fuch Confirmation is to be made. 

Cfl. Xiu As to the time of confirmation, generally fpeaking, it is not 

3«>c?. b. matcriaJ, whether it be before or after the making of the leafe, 

which 
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which is to be fo confirmed^ fo it b^ made in the lifetime of the 

parties who make the leafe ; for the confirmation is but an aflent 

or agreement by deed to the making fuch leafe or grant, and not 

a confirmation of the eftate itfelf, as will appear more fuUy by the ^ 

following cafes and diverfities. 

If a difTeifor makes a charter of feoffment to ji. with a letter of Co. Lit. 
attorney to deliver feifin, and, before feifin given, the difleifee con-i- 3^** 
firms the eftate of -^., or the deed made to -^., this is clearly void, |Leon.2a3. 
though livery be made after ; for this mu(^ enure as a confirma- BiAopof 
tion of the eftate, which cannot be good before the eftate paffed, ^°^^^^'^ 
as before livery it did not. But if a bilhop had made a charter 
of feoffment before the ftatutes with a letter of attorney, and thf 
dean and chapter, before livery, confirm the deed, this is a good 
confirmation, and livery made after is fufHcient. So, if the biihop 
had granted a reverfion, the dean and chapter might confirm tlifi^ 
deed or grant before attornment. 
. So, if a bilhop at the common law had granted lands by deed Go. Lit. 

to the king, and, before enrolment, the dean and chapter, by their 3oi- »• 
deed, confirm the deed of the bifhop, and after the deed of the ^y^' 
bifhop is enrolled, this is a good grant and confirmation j becaufe. Palm. 46IS. 
I as to the bifhop, it was a perfedl deed, and therefore capable of ^^^^' *+^' 
I being confirmed ; though to enable the king to take, there wanted J^^^ 
I enrolment, which might be at any time after. The fame law, if 
the bifhop had made a leafe for years to the king, confirmation of 
I* the leafe before enrolment would be good. 

I So, if the patron and ordinary had by deed given licence to the Co. LItp 

j parfon to grant a rent-charge out of the glebe, and the parfon had 3«o. W • 
j granted it accordingly, this was good, and fhould bind the fuc- ^^^* ^*"'- 
! ceflbr, though it was not a confirmation fubfequent^ but a li- 7H.4. 15. 
cence precedent. B'o- Nov. Ca£M,aoi. 

So, if a bifhop makes a leafe for years at this day, which needs Owen, 33^ 
I confirmation; and the leafe is made on the fecond of Jiday^ and 
confirmed on the firft of May^ this is a good leafe, by Catlin and 
! Southcot 5 but Wray objefted, that a leafe cannot be confirmed 
f before it be made; to which they replied, that the affent before. 
was a good confirmation of the leafe made after. 

So, where a bifhop made a leafe the fecond of May^ which was 
confirmed the third of May, and fealed the fourth of May ; this ^ 

was held a good confirmation. 

So, where the deed of confirmation bore date before the deed i H, «. 8, 
confirmed, but by agreement the deed confirmed was firft deliver- ^^°^^' ^^^* 
cd, the confirmation was held good ; for a confirmation is but a Dyer, xofi* 
mere affent by deed to the grant, and therefore may be either be- 
fore or after the grant or leafe itfelf, or at the time of the leafe or 
grant ; as, if a parfon makes a leafe, with the affent of the patron 
and ordinary, this is a good confirmation ; and fo where the dean 
and chapter are to confirm likewife,* if their refpedive feals are 
affixed. 

And yet it hath been holden on the contrary; that if a confirm- Roll. Al>r, 
lition be made and delivered before the grant or kafe to be con- J^^- 

I z firmed, 
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.firmed^ that this is not a good confirmation ; and though, after tKe 
grant or kafe, the deed of confirmation be delivered again, yet 
. that will not make it good, for that it was a deed by the firft de- 
. livery ; and the fecond delivery will not make it good as an affent, 
becaufe the aflcnt ought to be by deed, and the firft delivery was 
void. But that confirmation may be made before the grant or 
leafe be confirmed, the other cafes are exprefs, and the reafon of 
the thing feems likewife to make for it } for the confirmation being 
. nothing but an afient or agreement that the bifliop or parfon 
. may make fuch leafe, iffc when this aflent appears under feal, and 
^ a leafe, ^c. made purfuant to it, there can be no reafon to impeach 
. the leafe after, which has all the fan£kion that the law requires 
^ viz, the concurrence and afient of the perfons appointed by law 
to that purpofe, and before or after are only circumftances of time^ 
.which feem not material when the aflent, which is the fubftance, 
fuJBBciently appears. 
Mopr, 66» Therefore, if a bifhop makes a leafe for twenty-one years ac- 
pL x8o. cording to the ftatutes, and after makes a concurrent leafe for 
years of the fame land to another, and after, before any confirma- 
tion of the fecond leafe, the bifhop makes another concurrent leafe 
to a third perfon, which is immediately confirmed, aniafter the 
fecond leafe is confirmed alfo ; in this cafe the fecond leafe fliall be 
good and effeflual by the confirmation, although the laft leafe was 
confirmed before it, becaufe the confirmation adds nothing to it, 
nor conveys any intereft, but only makes it more perdurable and 
effe£^ual. 
S Co. 15. And upon this reafon it hath been adjudged, that leafes made 

^*^°" before i^Eliz* c. 10. for more years than are allowed thereby, 
Cro.Eii2.18. being confirmed after the faid ftatute, are good, and fhall bind 
jiiggins y. the fuccefTor ; for the confirmation is only an afient, and when it 
c"car 8 ^^ oiadc relates to the making of the leafe, v/hich being before the 
Cro.Jac! 53. ftatute, remains at common law, and, by confequcnce, binds the 
fuccefTor: alfpi fuch confirmations being only to perfe£^ leafes 
made before that ftatute, are not within the intent thereof, 
Crp. Eliz. . So, where an archdeacon, impropriator of a parfonage,^ 1 2 E/iz. 
♦30- let part of his glebe fpr fifty years, and the bifliop, patron of the 

e^e!'^* archdeaconry, and the de^n and chapter, 15 Eiiz. confirmed the 
Sir Edward Jeafe, and then the archdeacon died ; it was held, 1. That the 
E^kTft'i** ft^t^*^ ^ -^^'^j. c. 19. extended only to the immediate pofTcfEons of 
^^n * . ^y^^ bifhoprick, and here the land let was not ^ny part of the pof- 
feffiohs of the bifhoprick, but of the archdeaconry ; and the cour 
firmation, though it is neceflary, yet at raoft it amounts only to an 
afTent, and the intereft paffes from the archdeacon an4 not from 
the bifhop. But if the bifhop had been difTeifed of any of the pof- 
fefTions of the bifhoprick, and after had confirmed the land to the 
diffeifor, this would not bind his fuccefTors, becaufe here the con- 
firmation pafTed an intereft, and without fi|ch confirmation the 
bifhop himfelf might have entered and reftored the pofreffion, and 
po a£t of his firigly can bind his fucceflor. '2. Irwas adjudged 
fhat ihj^ copgrmiitipn^ though afte^ 13 Elis^. c, iQ. (bo^ld bind tli^ 

archdeacon's 
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archddacon*s fucceflbr, bccaufe the leafe to which it relates l^as "^ ' ' 

made before the ftatute, and that ftatute rcftrains only from 
alienating, not from confirming. 

But if a biftiop, parfon, or any other fole ecclefiaftical corpora* Co. Lit 
tion, makes a leafe for years, which needs confirmation,. this con- 3o»- 
firmation ought to be made in the life and during the incumbency ^^[ J,*g/ 
of the leiTor ; for after his death, refignation, deprivation, or other 4 Leon. 7*. 
amotion, the leafe is become void for want of confirmation •, and J,a^*? u- 
then confirmation made after cannot revive it, though it be made contrary is 
in the vacation before any fucceflbr corses in. held by Clench. 

But if a parfon makes a leafe for years, which is not confirmed 5 Co. 15. 
by the bifhop or patron then in being, but by the fucceeding bifhop ^'®' ^*'' 
and fucceeding patron, this is a good leafe, and fhall bind the fuc* ' 
ceflbr, becaufe the leafe was abfolutely good againft the parfon 
himfelf who made it, and the confirmation was only neceffary to 
make it binding on the fucceflbr ; and in this cafe, the leafe being 
duly confirmed during the incumbency, had all the fanftion the 
law requires 5 for there is no prefixed time for the confirmation 
of fuch leafes, fo it be made during the life and incumbency of 
the Icflbr. ' 

5. How far a Regard is to be had to the true naming of the 
. Corporation or Ferfons who confirm. 

Herein we fliall only bbferve, that corporations aggregate, as Bro. tft* 
dean and chapter, mayor and commonalty, warden and fellows, ^««f«45** 
isfc. may make or confirm leafes, without exprefling either the 86^^106?* 
chriftian or fumame of the dean, mayor, warden, 6*r. becaufe nCo. 21. 
in their politick capacity, as a corporation aggregate, they con*- {Jj^^*^^*J-^ 
tinue always the fame, and are faid never to die : but in leafes or 
confirmations by a bifhop, dean, mayor, isfc. or other fole corpora- 
tion, both their chriftian and fumame, or at leaft their chriftian 
name, ought to be exprefled, becaufe they are fubjefl to death 
and fucceflion, bfc. and therefore muft be particularly named 
to (hew whofe leafe, istc. it was ; and fo fome hold too in the firft 
cafe* 

(H) Of void or voidable Leafes by Ecclefiaftical 
Perfons : And herein, 

I. Againft whom Leafes not purfuant to the Statutes, or other- 
wife defeftive, are void or only voidable. 

TJ ERE it is to be obferved, that if a bifhop grants the next Cro. Eii«. 
•"- avoidance of a church, which is not warranted by i JSliz. ^^^ ^ ^^ 
r. 19. becaufe it is a thing which lies merely in grant, out of which Sav. 119.* 
no rent can be referved ;, or makes a leafe of the advowfon of a 3 Co* 59- 
church J or grants an annuity out of the poffeflions of his bifhop^ , J°* ^^' 
rick ; or makes a leafe of tithes for three lives, or a leafe of any 2 Brownl. 
other of his poflefTions, not purfuant to all or any of the eight \^4- 
rules before-mentioned 5 y^t in none of thefe cafes is fuch leafe or J^^\ ^ '^* 

I 3 g'^ant 
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' Bird. 316. grant void or voidable by the bifliop himfclf who made it, but rc- 
Co. Lit, mains good againft him during fuch time as he continues bifliop. 
loCo. 59.b. But as to the fucceffors of the biChop, fuch leafes or grants are 

2 Leon. 138. void or voidable, as the cafe happens to be, as will appear hcre- 
Roi"*Rr^' after. And the rcafon fuch leafes or grants are good againft the 
169 bifliop himfelf, who made them, is, becaufe they were fo at the 
Kcb. iS*. common \zv^, and the ftatutes were made only for the benefit of 
11 Co. 73. ^|j^ fucceflbrs, that they ftiould not be bound by thofc afts of their 

predeceflbrs, which might turn to their prejudice and difadvantage*, 

but not to give the bifliop himfelf power to avoid or derogate from 

his own afts, which would be againft all rules both of law and 

equity, and therefore was not within the meaning of the faid 

ftatutes ; for then he would be empowered by a£l of parliament 

to do wrong to other perfons, which it cannot be prefumed the 

parliament intended to allow. 

RoiUKep. So, where a bifliop, by deed enrolled, gave lands to the 

'5'' queen, without the confent of the dean and chapter, yet it was 

held, that this was good againft the bifliop himfelf who made 

fuch gift. 

Bwwni. li. So, for the reafons before-mentioned, though the 13 E/iz. e. 10. 

*^BrowtP* fays, that all leafes, gifts, grants, faTr. made by any perfons or 

,34. ijg. corporations therein mentioned, contrary to the tenor of that afi, 

3 Co. 60.' fliall be utterly void and of none effedi to all intents, conftruftions, 
Co^'i.it?^* and purpofes ; yet it hath been adjudged, that a leafc made by a 
^. 4. ' dean and chapter againft the faid ftatute fliall not be avoided, nor 

any covenants therein contained, during the life and continuance 
of the dean that made the leafe \ fo that if they have made a leafc 
for years of any of their pofleflions, and before the expiration 
thereof made a concurrent leafe alfo for the fame lands, and then 
make a third leafe for lives, with exprefs covenant, that the grantee 
for lives fliall enjoy the land againft the fecond or concurrent 
leafe ; and grantee for lives being in poffcflion is evifted, and 
brings coveiiant againft the dean and chapter ; in this cafe, though 
the leafe for lives be void by the 13 Eli%, c. 10. yet it was agreed 
by the juftices, that becaufe the dean who made the leafe for three 
lives was living, and continued dean at the time of the eviclion, 
the leafe was not void, and, by confequence, an aflion was well 
maintainable againft the dean for breach of the covenant therein 
contained. 
11 Co. 67. So, where a mafter and fellows of a college, by deed enrolled, 
^^* J*' made a leafe for ye^rs, not warranted by that {latute, and after- 

,^j' *^* wards fufFered a fine, and five years to pafs without claim; 
though this was void againft the fucceeding mailer, yet by con- 
ftruftion the leafe and fine were held good againft the college, 
(though it be a corporation aggregate that never dies,) during the 
life of the mafter, who was party to the leafe, and made no 
claim ; becaufe he was the head and principal part of the cor- 
poration. 
Het1ey,i4. So,. if a dean, archdeacon, prebendary^ parfon, or other fol^ 
Cq. Lit. corporation, make leafes of their fole pofleflions, not warranted 
Com"!)', in- by the faid ftatutes, yet they fliall bin^tbemfclvci during their 
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whole tirtie, becaufe the ftatutes were made to {Provide clbiefljr for 
the benefit of the fucceflbrs, and not to relieve the parties theoH 
fclves againft their own afts or grants ; though it was held by 
P^iam, that if a parfon made a leafe without referving any rent^ 
that this fhould not bind even himfelf ; but quare? 

But where there is a chapter that hath no dean, as the chapter Mod. ae^* 
of the collegiate church of Southivelly there, grants or leafes made J,^* ^?* 
by them contrary to 13 Eliz. c. 10. are void ab initio againft them« UoaijoJ* 
felves : and fo, of leafes or grants by any other corporation aggre* 3 Co. lo* 
gate, who have no head or principal perfon ; for they muft be either ^°' ^*** 
void ab initio, or good for ever, becaufe they continue always the tf'^u^*^ 
fame, and one has no fuperior^ty or power more than another : 
but in cafe of a dean and chapter, matter and fellows, &c, though 
they are a corporation aggregate, and never die, yet leafes or grants 
made by them, contrary to the faid ftatutes, ihall bind during the 
time of the dean, matter, Wr. who was party thereto, becaufe fuch 
dean, matter, {5*^. who are the head of the corporation, are fubje£t 
to death and fucceflion, as other fole corporations, and therefore 
fliall have no aid from the ttatute to avoid their own leafes 5 but 
only their fucceffors, for whofe benefit the ttatute was made, to- 
gether with the chapter. But if the dean and chapter, matter 
and fellows, isfc. were all equally fcifed, and the dean and matter 
folely fliould make a leafe, though it were in all refpeSs warranted 
by the ftatutes, yet this leafe feems void ab initio at common law, 
becaufe the dean, mafter, ^c. had no fole feifin whereof to make 
any leafe at all ; but the chapter in the one cafe, and fellows in 
the other, having an equal eftate and interett, ought to have joined 
in fuCh leafe or grant, and for want of their joining, fuch leafe or 
grant feems void at common law, as it would be foj a mifnomer, 
i^c» ^nd then the leiTee cannot hold it againtt the dean and chap- 
ter, if they feek to avoid it. 

As leafes and grants, not warranted by the ttatutes, are not Dyer, 23^. 
void againtt the leflbrs and grantors themfclves, fo neither are 
leafes or grants made without due confirmation, where confirma- 
tion is neceffary, but only by the grantor's death or amotion. 

If a bifliop makes a defeAive or voidable leafe or grants not 7. Co. 7. 
only the fucceflbr, but alfo the king, when the temporalties come J^^^^^f.'"^*^ 
into his hands, may take advantage thereof, by avoiding it during ^^^^^ 
the vacancy of the bifhoprick, in privity and right of the bifhop. 
But this fliall not fo abfolutely avoid the leafe, but that the fuc- 
ceeding bifhop may make the fame either good or void, at his 
eledion, as to himfelf; and this either exprefsly, as by aftual 
agreement to the leafe or grant of his predeceflbr ; or implicitly, as 
by acceptance of rent incurred after the death of his predeceflbr j \ 

or doing any other afts, which amount to an agreement in law. 
And therefore this differs from the cafes before put, where avoid- 
ance of a leafe by a parfon fhall avoid it, not only for his own 
time, but alfo againtt all his fucceflbrs ; fo that they can never 
after fet it up again, or affirm it by any aft of theirs whatfoever : 
for the parfon hath the whole fee-fimple in him as much as any 
^f his fucceiTors can ever have ; and therefore when he once 

I 4 avoids 
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tvofds the leafe, as to the whole fcc-fimple which he hath, he 
avoids it for ever, fo that it can never after revive ; but the king 
hath not the fec-fxmple in the temporaliies, but only the cuftody 
or gUatdianlhip of them during the vacation of the biflioprick, 
which is but a temporary and qualified intereft ; and therefore 
Vhat he does fliall not be binding on the fucceflbr. But if the 
fucceffor himfclf avoids fuch leafe or grant, then it is the fame 
'ivith the other cafe, and no fucceeding biihop after can revive of 
fet it up again, becaufe it was avoided by one who had the whole 
fce-fimplc and eftate in him. 

But here a difference is to be obferved betwixt fuch leafes as 
are adlually void by the death, ^r., of the leflbr, and fuch as ate 
only voidable. And here again we mull diftinguifli ; i • Between 
the perfon leafing. 2. Between the things leafed, and the leafes 
themfelves. And becaufe the common law, with refpeft to thefe 
diftinftipns, holds good ftill, where the feveral ftatutes before* 
hientioned are not purfued, we (hall confider how the common 
law flood in thefe particulars, which, together with the reafons 
thereof, will fhew how the law is at this day upon the flatutes. 

The firfl diftindlion to be obferved is between the perfons leaf*- 
ing J that is, between fuch fole corporations as had the whole fee- 
fimple abfolutely in them, as bifhops, abbots, bfc.y and fuch fole 
corporations as were looked upon only to have a qualified fee- 
fimple, as parfons, vicars, prebendaries, provofts in cathedral 
churcheS) and others who were prefentative or collative, and not 
eleftive. 
6ro. tit. As to leafes by parfons, vicars, CsTr., if by the common law any 

Acceptance, ^f ^j^^fg j^^d made a leafe for years of any of the poiTcffions of 
tit/con- *^^^^ church,,without confirmation of patron and ordinary, isfc^ 
frmation, fuch Icafes by their death, or other avoidance, ha4 become abfo- 
ai. tit. lutely void without entry or other ceremony, fo as no acceptance 
tit*Leafes, of the reht, or other aft done by the fucceffor, could afHrm or 
18, 19. 32, make them good or binding over againfl themfelves. But leafed 
I^n^b' o ^^^ y^ars by bifhops, abbots, tsfc.j though without confirmation of 
J»iow. 264. the dean and chapter, or affent of the convent, were not abfolutely 
Cro. Eii2. determined by their death, i3fc,, but continued good till fome aft 
J21. D° cr ^^"^ ^y ^^^ fucceffor to avoid them : for they have, and always 
46! 2^1. * were allowed to have, the whole fee-fimple and inheritance of 
Co. Lit. 45. their poffeffions in themfelves •, and therefore, before the third 
6Co!*8.^a' council of Nkey anno 710, might by their fole alienation, without 
Het!.*88. the confirmation of the dean and chapter, have bound their fuc- 
Roii. Abr. ceffor for ever : and though by that council fuch alienations are 
Rep!, 3^1.'* reilrained, as hurtful and injurious to the church, and the con- 
iaridgm. 94. firmatiou of the dean and chapter made neceflary *, yet this is only 
?^«>-^5- quoad binding the fucceffor; (or the fee-fimple continues flill irt 
iKeb! 325. '^^^"^ 5 ^^^ dierefbre leafes for years made by them fubfifl after 
their death or removal, as they would do, if they had been made 
by a tenant in fee of any lay poffeffions, till the fucceffor comes ti 
avoid them by aid of the canons made at that council| which havtf 
received a fanftion from our law* 

So, 
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Soj it was in cafe of abbots, priors, or deans, fe^r., where they Vide the an. 
V^ere fole feifedj if they had made a leafe for years of any of *<»*»ties 
their pofleffions, this had not abfolutely determined by their death, ^'*^''* 
isfc.y becaufe they had the whole fee-fimple in them ; and there- 
fore fuch leafes continued good till the fucceflbr came to avoid 
them, for want of confirmation of the perfoiis fubftituted by law 
for that purpofc. 

Therefore, where a prebendary made a concurrent leafe for years Hard. iy5. 
of tithes, reildering the ancient rent, without cpnfirmation of the ^jf" J®^** 
dean and chapter, it feems to be allowed, that this was not abfo- good and " 
lately void by his death, to'r., but only voidable ; and then acceptance sir Henry 
of the rent by the fucceflbr would make it good during his time : Herbert, 
for leafes not warranted by thofe ftatutes remain at common law, 
which makes them only voidable, not aftually void upon the death, 
Wr. of the perfon who makes them. 

The fecond diftinftion to be obferved is, between the things 
leafed and the leafes themfelves. 

It has been before obferved, that leafes for years by parfons dnd Vide the 
vicars determine abfolutely by their death, without entry, or other ^o^>^'- 
ceremony ; but if they make a leafe for life or lives, and die, or 
are removed, yet the leafe continues good till fome aft ddne by , 
the fucceflbr to avoid it : the reafon is, becaufe fuch leafe for life 
or lives being an eftate of freehold,' could not pafs without the 
folemnity of livery and feifin ; and therefore to defeat that, there 
muft be an ad of equal notoriety, viz, the entry of the fucceflbr ; 
and by confequence, if the fucceflbr before fuch entry accepts the 
rent, or does any other aft fignifying his confent to fuch leafe, this 
afiirms the fame during his time^ fo as he can never after avoid it, 
becaufe it was only voidable, not aftually void by the leflTor's death, 
^Vr, and, confequently, capable of an affirmance. And the law is 
the fame at this day, as to things which lie in livery. 

But as to things which lie in grant or prender, there feems a Cro. Jac. 
diverfity between the common law and the law as it (lands at this '73- Compw 
day upon the before-mentioned ftatutes : for if a bifliop makes a -go^-T. 
leafe for lives of a portion of tithes, or other things not manur- Pjiim. 175. 
able, referving the ancient rftit, and dies, fcfr., and his fucceflbr ^^|g* *34» 
accepts the rent, yet this acceptance (hall not bind him, becaufe Bto. tit. 
the leafe was abfolutely void by the bifhop's death, £*fr., who made Lca(rw,4x. 
it without entry, or other ceremony. And the reafon of its being 
fo abfolutely void is, becaufe the things leafed lying only ^n grant 
or prender, no rent could be thereout referved, recoverable by the 
fucceflbr ; for dift:rain he could not, becaufe there was nothing 
wherein a diftrefs might be taken ; and an aftion of debt would 
not lie {a)i becaufe the leafe being for lives^ no aftion of debt was [{a) But by 
maintainable till after the lives ended 5 and therefore fince his 5 Geo. 3. 
ac(ieptance of the rent due at one day will not enable him to fue wi/inowil/ 
for it, if afterwards denied, he fhall not be boujid by fuch accept- upon fuch 
ance. But if the tithes, or other things lying in grant, had been J^afes for 
let for years, there, the fucceflbr's acceptance of the rent would *^"''' 
have bound him during his time, becaufe, then, he might have an 
•iftiou of debt for any, arrears that fliould incur after. And this 

conftiuftioa 
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conftru£bton feems to arife wholly^ from the ftatutes before-men<* 
tioned) which as appears before, were made wholly to provide for 
the fucceflbr, that he might not be impOveriflied or prejudiced by 
the a6is of his predeceiTor : for at common law all leafes for lives 
or years, as well of things which lay in grant as of things which 
lay in livery, were only voidable after the bifhop's death, ^r., not 
a^ually void : and herein the law at this day, as to bifhops, ap- 
pears to be the reverfe of the common law as to parfons, vicars, 
CiV., for as their leafes for years were abfolutely void by their 
death, tiTr., but their leafes for life or lives only voidable ; fo here 
the bi(hops' leafes for lives are abfolutely void by their death, Csfr., 
whereas their leafes for years are only voidable by their fucceflbr : 
but quare, whether the common law made any fuch diftinckion as 
to things in livery and things in grant, either in cafe of bi(hops, 
or parfons, vicars, isfcJ for the only di(lin£tion taken notice of in 
the books is, between biihops, isfc, who had the whole fee abfo- 
lutely in them, and parfons, vicars, ^c, who had only a qualified 
fee ; and between leafes for years by parfons, vicars, &fr., and 
leafes for life or lives made by them. But it feems clear, that if 
the law be fo at this day as to bifliops, when they make leafes of 
things in grant, fo it is as to all other ecclefiaftical perfons (except 
parfons, vicars, €5*^.), within the ftatutes before-mentioned, that 
leafes for lives of things in grant determine abfolutely by their 
death, for the reafons before given ; but leafes for years of fuch 
things in grant are only voidable by the fuccefTor, not abfolutely 
void. But as to parfons, vicars, ^c, leafes for years made by 
them, whether of things in livery or things in grant, determine aln 
folutely by their death, if not duly confirmed, or the ftatutes not 
purfued, beciufe then they remain at common law, where their 
death or other amotion was an abfolute determination of all leafes 
for years in general made by them, and confequentiy, of leafes for 
ft KQll.Rep. years of things In grant, as well as others. And this diftin£lion in 
J^J* , ^^' the principal cafe between leafes for lives of things in grant, and 
Jon. 4061* leafes for years thereof, by bifliops and other ecclefiaftical perfons 
Cro.Car.95. within the faid ftatutes (except parfons, vicars, ^c.)y that in the one 
5 ^^' *• cafe, they are abfolutely void by the death, £5ft*., of the lefibr, and in 
61! Cro.' the other, only voidable, feems to be a reafonable diftindiion, and to 
Jac. X73. reconcile all the books, which make it a great queftion, if leafes ia 
general by bifliops, &fr., not purfuant to the faid ftatutes, are abfo* 
lutely void by the death, ^'c, of the leflbr, or only voidable. For 
if leafes for years by them of things which lie in grant are only 
voidable, and not a£lually void, becaufe the fuccefibr is not with- 
out fome remedy for the rent, and therefore may adhere to that, 
if he pleafes, and affirm the leafe for his time ; much lefs arc 
leafes for years or lives of things which lie in livery (though the 
ftatutes are not purfued), abfolutely void by the death, Vc, of the 
leflbr, fince in fuch cafes the fucceflor has as full and ample remedy 
for the rent by diftrefs or otherwife, as he would have had if all 
the circumftances required by the ftatutes had been purfued ; and 
then quilibet poteft renunciare juri profe introduBo 5 and if the fuc- 
ceflor thinks fit to waive the defe<5l of fuch circumftances, and 
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abide by the leafe^ it would be unreafonable, and againfl: the intent 
of the (latutes, to put it out of his power fo to do, by making the 
leafe adlually void, fo as no acceptance of the rent, or other ack 
done by hini, could affirm it. But where his acceptance of the 
rent at one .day will not help him to any remedy for it the next, 
there, it would be unreafonable chat fuch an unwary a£): Ihould 
firip him of the benefit intended for him by the faid flatute, and 
where he had no remedy for the rent, Ihould have none for the 
land neither, and would totally fruftrate the deCgn and intent of 
the aft, and tend to the impovcrilhment of moft fucceflbrs to 
^cclcfiaftical perfons. 

But this acceptance of rent (^i), which fliall affirm a voidable leafe. Palm. 517. 
muft be by him who is perfeft fuccefibr : therefore, where the q ^°^,°^ 
fucccflbr of a bifliop, before he had a reftitution of the temporal- cafe, 
ties out of the king, accepted the rent referved by his predeceflbr [(^) Ac- 
upon a voidable leafe, it was held, that notwithttanding this *^*^P^n«o^ 
acceptance, he might well enter and avoid the leafe *, becaufe be- unaccomt' 
fore fuch reftitution he was not perfe£k fuccefibr ; and then fuch pa^'c** wth 
acceptance of the rent fliall not bind him, any more than if he *?^ ***** 

i.jf rrirL^ . circum- 

had been a perfect fttanger. ftances, h 

not a fufficient confirmation of a leafe. It cannot be a confirmation, onlefs done with a knowledge of 
the title at the time ; or, unlefs the remainder-man lies by, and fuflfers the tenant to lay out hia moaejr 
in improvements^ in confidence of continuing tenant. Per Lord Mansfield, Cowp. 483. J 

So, where a mafter of a college, or head of any corporation ag- n Co. 79, 
gregate, accepts rent upon a voidable leafe made by his predecef- *• ^o^- 
for, and the reft of the corporation, without authority m writing m* g*djj^* 
from the corporation to accept the fame, this acceptance fliall not Coiieje'a 
affirm the leafe during the life or continuance of fuch mafter or ^^** 
head who fo accepted it 5 for the right being as much in the - 
fcUows, or other members of the college, as in the mafter, Csfr. 
himfelf, he cannot by any a£l of his own conclude or bind them 
from their entry upon any voidable leafe. Befides, he himfelf, in 
their right, may enter to avoid fuch leafe, notwithftanding his own 
acceptance of the rent. 

If a bifliop's bailiff, of his own head, and without any order from Roll. Abr. 
the bifhop, receives rent upon a voidable leafe made by the pre- JJ^^- 
deceflbr of the biihop, this fliall not bind the bifhop. But where cr*o.^Car!!^ 
a bifhop made a leafe for lives of certain lands, parcel of the manor 95. Whcdar 
of -rf., referving rent, but not in all things purfuant to the ftatutes, ^* ^*"^y* 
and by confequence, voidable by the fuccefTor, and then the bifhop 
died, and another was made, and the bailiff of the manor came to 
him, and fhewed him in general, that there were certain rents in 
anrcar of the faid manor, and thereupon the bifhop commanded 
him to receivfe the faid rents, which he did accordingly, and, 
amongft the reft, the rent upon the faid voidable leafe, and after 
paid all the faid rents to the bifhop, without giving him notice, 
particularly of that rent ; this acceptance fhall bind the bifhop, 
becaufe he ought to take notice what leafes are made by his pre- 
decefTor, and what rent he himfelf received ; for, if he had no 
title^ he ought not to have received the rent at all ; if he had, he 

muft 
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muft be fuppofed to know it ; and then his acceptance of the rent 
fliews his ailent to the leafe upon which it was referved. 
Poph. 121. AlfO) it is to be obferved^ that fo far as the leifor is bound by 
J***"*- 309* any void or voidable leafes, fo far alfo the leflce, his executors or 
afligns, whichfoever of them have the intereft, are bound thereby^ 
and no further: therefore, when the leafe is not void without 
entry, if rent be in arrcar after the death of the predeceflbr, the 
fucceflbr hath remedy to recover fuch arrears, if he chufes to affirm 
the leafe ; but if the- leafe be abfolutely void, the fucceflbr hath no 
remedy at law for any rent incurred after the death of his pre* 
deceflbr. 
Icoo. 309. So, the leiTee of a voidable leafe, after the death of the leiTor, 
may maintain an-aftion of trefpafs againft any ftranger, who ftall 
enter or do any other adl of trefpafs upon the land before the Icafc 
be aftually avoided, 

2. By what Means and in what Cafes fuch voidable Leafes may 
be made good. 

This in a great meafure has been explained under the foregoing 
divifion : it remains only to (hew, that, bcfides acceptance of the 
rent, there are other ways by which fuch voidable leafes may be 
affirmed } as, by diftraining for rent due at the death of the pre- 
deceflbr ; or by bringing an a£tion of waile againfl: the leflee ; or, 
in cafe the leafe be for life or lives, by bringing an aflife for the 
rent due after the death of the predeceflbr; or acceptance of 
fealty from the leflee : all thefe amount to an affirmance of fuch 
voidable leafes, and make them good againfl: the perfon who fo 
affirms them, for his own time ; fcecaufe thefe a£ls fhew a fuffi- 
cient intent in the fucceflbr to continue and acquiefce in the leafes 
made by his predeceflbr. 

3» The Manner of avoiding fuch Leafes as are only voidable. 

This may be done either by entry, where the leafe is of things! 
corporeal and manurable ; or by claim, where the leafe is of things 
incorporeal : as, where a leafe for years is made, rendering rent, 
upon condition to be void for non-payment ; this leafe {hall ndtbe 
void without a demand made of the rent : for if it were otherwifc, 
it would be in the power of the leflTee to make the leafe void at 
any rent day he thought fit, and fo to add the wrong of making the 
leafe void to that of non-payment of the rent. 

And where an entry is to be made, this may be done cither by 
the bailiff^ of the party that would enter, or by other pcrfons de- 
puted for that purpofe : but a bailifi^, merely in virtue of his office, 
cannot make an entry for his matter without fpecial warrant, be- 
caufe his office is to manage his mafl;er's lands, and to take the pro- 
fits thereof to his matter's ufe ; but to gain new lands, which the 
matter had not before, does not belong to his office as bailiff 
Befides, an entry being a thing which the matter may or may not 
make, hi^ bailiff (hall not determine his ele£tion therein. 

Where 
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Where a corpotatlon aggregate have title of entry to avoid a Roll. Abr. 
leafc, they cannot command their bailiff to enter, unlefs it be by 5M- ^ ^ 
deed 5 for their parol command in fuch cafe is void, and the entry Syms^'Bro. 
thereupon tortious, becaufe as a body politick they- are invifible, tit. Corpo- 
and incapable of a£ls as natural perfons are : but yet, per curiam, "^^"» |* 
if one diftrains as bailiff to a corporation, though in truth he be 4C0! 119, 
not bailiff, yet he may make conufance as fuch, and if the corpora- 
tion agree thereto, it is good without deed, becaufe the command 
he had in fuch cafe is not traverfable. ^ 

But a bifhop may by parol command his fervant to demand a 4i*on.iBi, 
rent or make an entry, and this is good ; becaufe as a Ible corpora- ^?°** ^^ 
tion he is capable of the fame afts as all natural perfons are. 

A dean and chapter made a leafe for years, rendering rent, but CrcEik* 
for default of payment the leafe to be void j the rent was in ar- ^^^^ 
rear, and not paid : then they made a new leafe to another perfon, wMiis ▼? 
and affixed their feal to it in the chapter-houfe, before any entry Jcrmia. 
made upon the firft leffee, and at the fame time made a letter of 
attorney to one to enter and make delivery of this leafe upon 
the land, who accordingly did it. It was objefted, that this fe- 
cond leafe was void, becaufe the deed being perfefted as the deed 
of the corporation, by their affixing their feal to it, the delivery 
after by the attorney was void, it being perfedl' before ; and the 
firfl perfedlion of it as a deed could not make it a good leafe for 
years, becaufe the firft leffee was in poffeffion, and they made no 
entry to avoid it. But it was held to be a good leafe, and ^hat 
there was no other means ff>r a corporation to make a leafe but 
this : and Gawdy faid, it was not the deed or leafe of the corpora- 
tion till delivery, as of another perfon ; and therefore, where it is 
faid in Davis 44. to be agreed, that if a dean and chapter put Dav.44« 
their chapter feal to a deed, this is a perfect deed therebyj without ' ^<*^* 
any delivery ; this muft be underftood when the dean and chapter pjud fiwT 
are in poffeffion, not when they are out of poffeffion, or have only Gregoryi 
a right : and fo the diverfity appears to be taken upon the books ; ^^jj"^" 
for otherwife the leafe muft be inevitably void in fuch cafe ; for l^^^ \]^^ 
till it be fealed, the attorney cannot deliver it as the deed of the aOi. 
corporation ; and if the fealing perfefts it prefently as their deed, 
fo that it cannot be delivered after, then it is void for want of an 
entry, and fo all ways the leafe would be void ; which would be a 
very unreafonable conftruftion, when it may be fo eafily avoided. 
And in the latter books it is faid, that though the putting of the 
feal of a corporation aggregate to a deed carries with it a delivery, 
yet the letter of attorney to deliver it upon the land fufpends the 
operation of it as an efcrow till entry, &c* But yet the corpora- 
tion, if they think fit, may after the indenture of leafe engroffed Leon. io5. 
make a letter of attorney to another, to feal and deliver it as their ^^^^^ 
deed or leafe to the leflee upon the land, without firft affixing Buif. ii9, 
their feal to it : and fo it was done in the cafe of the warden and Prefidcnt, 
fellows of All Souls College in Oxford. But then, as it feems, the joh„^[coi- 
attorney muft affix the corporation feal to it, andnot^^any other icgev. Lor4 
feal. Yet in one book it is held per curiam, that a corporation Narr^. 
aggregate;^ as there the prefident, fellows, and fchplar? of $t.John*s 

College 
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College in Oxford, making a leafcj are to fubfcribe and feal it, and 
then deliver it by their attorney, having a letter of attorney for 
it, and that they could not deliver it in any other manner ; but 
whether the attorney might alfo affix their feal or not^ is not men- 
tioned in the cafe. 



( I ) Of Leafes made by thofe who have but a par- 
ticular Eftate or Intereft in the Lands leafed : And 
herein, 

I. Of Leafes made by Tenant in Dower or Curtefy. 

Bn>. tit. A S to thefe, it will be fuflicient to obferve, that if tenant in 
Accept- XX dower or by the curtefy make a leafe for years, refcrving 
Tit?LeafM, ^^"^ *"^ ^*^» *^^^ ^^^^^ *s abfolutely determined, fo that no ac- 
jy. 19. ceptance of the rent by the heir or thofe in reverfion can make it 
Plow. 30. good. For though their eftate is quodam modo 2l continuance of the 
clr. 398?* eftate of the huft)and or wife, yet it is a continuance of it only 
399. for life, and they have no power to contradi for, or intermeddle 

Ion. »s4. ^jth the inheritance, and, confequently, their leafes or charges 
lo-*?. * ^'^ off ^^^^ ^^ eftate whereout they were derived, and the lefec 

is become tenant by fufFerance by his continuance of pofleffion 

after. 

1. Of Leafes made by Tenant for Life. 

Foph 105. Tenant for life can make no leafes to continue longer than his 

Co. 147. own life (a). But if tenant for life makes a leafe for twenty years 

y^^% cafel' generally, and after he in the reverfion confirms that leafe, and 

\{a) His then the tenant for life dies ; though this at firft would have dc- 

kafcs are tcrmined by the death of the lefTor, yet the confirmation hath 

J^Jj3*** made it good and unavoidable for the whole term. But if the 

death> and leafe had been for twenty years, if the leflbr tenant for life fliould 

^^^^^^Ll^ ^^ ^°"S ^^v^> there, if the reverfioner had cbnfirmed this leafe, yet 

' ^againft* ^ would not prevent its voidance upon the death of the tenant for 

the remain- life. The divcrfity between which cafes is this, that in the fitfk 

jler-man by ^^^^ ^^ Xtzit being made generally for twenty years, nothing ap- 

mnceofrent, pcars to the Contrary but tfiat it was a good leafe for that time 
•ndfuffering abfolutely J for the death of the lefTor, which would determine it 
***^*e"im"** fo^^'^* ^^^s not appear in the leafe itfelf : then when the reyer- 

provements fioner, who alone could take advantage of that implied limitation, 

after his in- thinks fit to wave it, and confirms the leafe, as it was made at firft, 

r**fl^* for twenty years abfolutely, this makes it his own leafe for fo much 

fioh! Doev. of the time as would have fallen into his reverfion by the death of 

Botcher, the tenant for life, before the twenty years run out : but in the 

S^^a 5o» other cafe, the death of the tenant fpr life being made the expreft 

whether in limitation and circun^fcription of the twenty years in the leafe it- 

fqch cafe fclf, no confirmation of that leafe, as fo limited, can enlarge it to 

notreiicJ^" extend beyond the life of th^ kffor, that being th« exprefc dctc^ 

Stiles V. * miiiation affixed to it, . • 

Cowpcr, 3 Atk. 69*,] A»* 
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And yet we find one cafe where it is held, that if a man makes a lo Qo^ 
Icafe for twenty-one years, if the leflcc fo long live, and after the 49* ^ 
Icflbr and leffce join in a grant bv deed of the tcrrti to another, and 
after the firft leffee dies within tne twenty^ne years, that yet the 
grantee fhall enjoy it during the refidue of the term abfolutely. 
But to reconcile this cafigi with the other, it muft be intended, that 
in the affignment no notice is taken of the e:;cpref$ limitation affixed 
to the leafe, but that they joined in an alBgnmentof the leafe for 
the refidue of the twenty-one years, and then it jaay well be con- 
ftnied to amount to a confirmation by the UJJbr for that time, as the 
leflbr may confirm the land to the lefiee for any longer time^ and 
thereby enlarge his eftate or intereft. 

If A.^ leflee for the life of J9., make a leafe for years by inden- Ca Ue. 
ture, and after purchafe the revcrfion, and then -ff. die. A* (hall J7- *>• 
avoid his own leafe, notwithftanding he hath now an eftate cap- roh.'^^.^ 
able of fupporting the leafe for the whole term ; for he may con- $73. 
fefs the leafe for years as it was, and avoid it by {hewing his own 
eftate in the lands at the time of that leafe made ; and he is not 
eftopp^d to do this> becaufe the leafe took efFe£l in point of 
intereft. 

B.y tenant for life of C«, and he in the remainder or reverfion. Co, Viu 
m fee, join in a leafe for years by indenture ; this during the life pyg/* . u 
of C. is the leafe of J?., who then only had the prefent intereft moo^, pU 
in the lands, and the confirmation of him in the remainder or re- »96. pi. 
vcrCon ; but after the death of C, then this becomes the leafe of ^^^ 
him in the reverfion or remainder, and the confirmation of J5. : 6 Co.' 14,* 
for the leflbrs having feveral eftates in them in feveral degrees, the 
leafe fliall be conftrued to move out of each one's refpe£live eftate 
or intereft as they become capable of fupporting thereof, which i» 
themoft natural and ufeful conftru£tion of the leafe, efpecially as^ 
there can be no eftoppel in this cafe, by reafon of the feveral inte- 
refts which pafied from each. And therefore during the life of 
tenant for life^ if the leflee, being evifted, (hould declare of a leafe 
by both, this would be againft him, as was adjudged, becaufie foe 
that time it was only the leafe of the tenant for life. 

[A. tenant for life, and jJ. the reverfioner : A, only executes a Lud/ord t^ 
leafe, in which they are both named : upon -rf.'s death, this leafe ^*'^'' 
is totally void. And though ^. Ihould execute it afterwards, it Rcp!^. 
will not bind the leflee ; fof it i§ not his covena^t.3 

}• Of 4«nv^tive I^eafegj^ or by one who is but a LeflTee for 
Years himfelf. 

As a leflke for ye^rs may aflign or grant over his whole intereft ^ 
(0 he may grant it for any fewer ot lefs number of years than ha 
bimfelf holds it } and fuch derivative kflee is compellable to payi 
wnt, perform covenants, i^c. according to the terms agreed in fuch 
gi^t or agreejment. Alfo it is faid in {a) Br^ke, that a termor fo. {a) Bro. tic. 
*%UH^ mj ^rm for th^J rent, without any power referved for ^^^^hj* 

that 
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that purpofe, though a peifon who affigns his whole intereft can* 

not) becaufe he has no reverfion* 
»v«rn. 17 5^ for a derivative leffce is not liable to the rent refcrvcd on the 
Cro. Eli*, original leafe, otherwife than as his cattle may be liable to a 
157. * diftrefs for rent-anrear to the original leflbr, as any ftranger's levant 
LeoB. 279. and couchant may be ; for there is no privity between him and 
Hatch*' ^' ^^ original lefTor, as there is between a leflbr and afEgnee ; and 
Pougi!i83. therefore fuch»a-one, though he take the whole term, except one 
(*) Hence, Jay, ihall not be liable to any of the covenants in the original 

a derivative i^jV^/i.\ 

kafe cannot Icafe (^). 

luve the efTeA of working a ibrfeiture under a proTifo not to aflign. Crufoe t. Bugby* 3 Wilf. 234* 

aBI. Rep. 766] 

Palmer v. [When the whole term is made over by the leflee, although in 
^"^% the deed by which that is done, the rent and a power of entry for 
note. But non-payment are referved to him, and not to the original leflee, 
fuch a de- this IS an aflignipent, and not an under4eafe : and therefore, the 
Se'whoie* original leflbr, or his aflignce of the reverfion, may fue or be fued 
term, if bad On the refpe£tive covenants in the original leafe : and this, although 
as an aifign- aew Covenants are introduced in the aflignment.1 

ment, not 

being in writingi would be fupported as an un4er-l^e againft the grantor. Poulteney t« Holmes, 

9Str. 435. Dougl. iH» ' 

Freced. Leflee of a prebend made an undcr-leafe, and the leafe being 

Colchcftw* Pretty far fpent, he requefted the tenant to furrender, to enable 

▼. Arnet. him to renew, and ofitred to give any fecurity to grant him a new 

aVern. 383. leafe for fo many years as he had to come in his old one ; but the 

■ • ^* tenant was obftinate and would not, unlefs his landlord complied 

' with fome demands of his ; upon which the landlord brought his bill 

in equity to enforce him to a compliance : but my Lord Keeper faid, 

though it were a benefit to the plaintifi^, and no prejudice to the 

defendant, yet there being no agreement in the deed for that pur- 

pofe, he could do nothing in it. 

But now by the .4 G. 2. c. 28. § 6. it is enadled in the words 
following, viz, ** Whereas many perfons hold confiderable eftates 
** by leafes for lives or years, and leafe out the fame in parcels to 
** feveral under-tenants, and whereas many of thofe leafes cannot 
** by law be renewed without a furrender of all the under-leafcs 
** derived out of the fame, fo that it is in the power of any fuch 
*« under-tenants to prevent or delay the renewing of the princi- 
** pal leafe, by refufing to furrender their under-leafes, notwith- 
** ftanding they have covenanted fo to do, to the great prejudice 
** of their immediate; landlords, the firft leflees ; for preventing 
*' fuch inconvenicncies, and for making the renewal of leafes 
** more eafy for the future, be it enabled by the authority afore- 
** f^iid, that in cafe any leafe ftiall be duly furrendered in order 
" to be renewed, and a new leafe made and executed by the chief 
** landlord or landlords, the fame new leafe fhaH, without a fur- 
<* render of all or any the under-leafes-, be as good and valid to all 
«' intents and purpofes, as if all the under-leafes derived thereout 
«' had been likewife furrendered at or before the taking of fuch 
f^ new leafe j and aU and every pcrfon and petfons, in whom any 

^ ^J eftj\^e 



**. eftate for life or lives, or for years, (liall from time to time be 
" vefted by virtue of fuch new leafe, and His, her, and their exe** 
** cutors and adminiftratoirs, (hall be entitled to the rents, cove-t 
^ nants, and duties, and have like remedy for recovery thereof j 
" and the uhderJeflees ihall hold and enjoy the under-meffuages^ 
" lands, and tenements, in the refpeflive under-leafes comprifed, 
** as if the original leafes, oiit of which the refpefitivc under-leafes 
'« are derived, had been ftill kept on foot arid continued •, and the 
" chief landlord and landlords (hall have and be entitled to fuch 
" and the fame remedy, by diftrefs or entry in and upon the mef- 
** fuagcs, lands, tenements, and hereditaments comprifed in any 
" fuch under-leafe, for the rents and duties referved by fuch 
" new leafe, fo far as the fame exceed not the rents and duties 
*^ referved in the leafe, out of which fuch under-leafe was de- 
" rived, as they would have had in cafe fuch former leafe had 
" been ftill continued, or as they would have had in cafe the re- 
" fpeftlve under-leafes had been renewed under fuch new princi- 
** pal leafe ; any law,'* to*r. 

4, Of Leafes made by a Diflelfor or DifleifeCi^ 

If a difleifor makes a leafe for years, or grants a rerit-dhargej Co.LU.300i 
iand the difleifee confirms it, and after re-enters, yet he (hall not ^®P^* S^* 
avoid the leafe or rent, becaufe by his confirmation of them he 
hath departed with fo much of his ancient right, which incorpo- 
rates and mixes with the leafe or grant, fo that he can never aftet 
avoid them. 

If one be difleifed of lands, and whilft he is out of pofleflion he Co. Lit. 
intend to make a leafe for years, the way is to prepare a deed of ^' ^' , 
leafe, and after he hath figned and fealed it, befpre any aftual de- ^g^* sw- 
livery thereof, as his deed, to deliver it as an efcrow to a third per- phens ▼. 
fon, to be delivered as his deed after entry and aftual poflefTiori ^'!^^- 
taken in his name ; or after figning z^nd fealing before actual de- cro. EiU. 
livery, he may make a letter of attorney to a third perfon, td entet 44^. 
upon the land in his name, and after fuch entry to deliver it upon J'^^°'"8'^ ^* 
the land, or elfewhere, as his deed, to the leflee ; and though aBendl. 8x. 
fuch letter of attorney be affixed to the deed, (and to make it an a Roil* 
effeftual letter of attorney, it muft be fealed and delivered,) yet oavisV.* 
the fealing and delivery of that by the leffor, though affixed to the Bridges! 
deed of leafe, will not be conftrued a delivery of the leafe itfelf, 
becaufe no fuch intent appears, but the contrary 5 and therefore 
the delivery of the letter of attorney (hall have no more influence 
upon the deed of leafe, than if it had not been affixed thereto : or 
fuch difleifee may prepare a deed af leafe, and at the fame time 
execute a letter of attorney to a third perfon, to enter upon the 
land, and after fuch entry to fign, feal, and deliver the leafe as his 
. aft and deed to the leflee: atid alLthefe ways are good, becaufe 
the delivery is the effential and finifhing part of a deed 5 and if the 
poifeffion and feifin be reduced before that comes, the delivery 
after is as effefiual as if the whole deed had been prepared and > 
executed after j becaufe till the delivery, the deed took no effeft, 

1^ and 
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and when \he delivery was, he was in adual pofleflion, and cofl- 
fequently might make fuch leafe. But if fuch difleifee, being out 
of pofTeflion, had fealed and delivered the deed of leafe as hisdeed^ 
though he had after actually entered upoh the land, and then de-, 
livered the leafe again as his deed, yet no intereft would pafs to 
the leflce by either of thefe deliveries 5 for, as his deed, it took 
abfolute efFeft by the firft delivery, and then the fecond delivery, 

Cowp. 203. to make it his deed, was void and to no purpofe j for a deed can- 
not have two deliveries : and the firft delivery, to make it a leafe, 
was void, becaufe he was then out of pofleffion, and had only a 
right of entry, which he could not transfer to a ftrangfer ; and 
therefore the leafe is abfolutely void to carry any intereft to the 
lefTee. And fo it would be^ if after fuch delivery of it as his deed, 
he had made a letter of attorney to enter and deliver it as his deed 
upon the land; for the firft delivery made it his deed efiedually; 
but that could pafs no intereft, becaufe he was then out of poflef- 
fion ; and the fecond delivery to make it a deed was void, becaufe 
it was his deed by the firft delivery, and therefore cannot be de- 
livered again; and quare^ in the cafe above-mentioned, if the 
letter of attorney were at the conclufion of the deed of leafe, in 
the very fame parchment or paper, whether the difleifee could 
diftinguifli his fealing and delivery of that as a letter of attorney, 
fo that it fhould not amount to a fealing and delivery of the deed 
itfelf, and thereby make void any after delivery, when the pofleffion 
and feifin were reduced ? 

Plow. 137, The heir after the death of his anceftor, before any aftual 
entry, may make a leafe for years, becaufe the pofleffion in law 
was caft upon him immediately by the death of his anceftor, and 
none had pofleffion in faG. But if a ftranger firft enter by 
abatement, then fuch leafe made by him after will be void ; be- ^ 
caufe by the entry the ftranger gains pofleffion in faft, which de- 
vefts the pofleffion in law of the heir, fo that the heir hath neither 
pofleffion in faft nor law, whereof t;o make a leafe, and confequent- 
ly, the leafe muft be void. 

Bfo. tit. If the heir of the king's tenant in capliCy or in focage, before 

Lea/cs, 57. Uycrv, Or after office found, makes a leafe for years, this feems to 
*^' ^^' be good ; for fuch leafe being only a contraft between the leflbr 
and lefl'ee, may be made before any aftual entry, by reafon of the 
pofleffion and feifin in law, which were caft on him by the death 
of his anceftor. But if he make a feoffment in fee, or a leafe 
for life before livery fued, thefe cannot be made without aftual 
entry into the land to make livery of feifin, and fuch entry would 
be an intrufion upon the king's pofleffion, and amount's to a for- 
feiture, by attempting to take a freehold out of the king. 

5. Of Leafes made by Joint-tenants or Tenants in CommoH. . 

Co.iit. 163. If two 'joint-tenants are in fee, and one lets his rrioiety to 
Gran' ^ J' ^' fo^J^^^^j ^o begin after his death, this is good, and fliall 
Roii.Abr. ^ind the other, if he furvives; becaufe this is a prefent difpofi- 
^48. tiori, and binds tlie land from the time of the leafe made, fo that 

he 
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ht cannot after avoid it. But a devife for years in fuch manner, 
bj one joint'tenant, would not bind the other furviving, becaufe 
•that is no prcfcnt difpofition, nor hinding upon the devifor him- 
fclf, inafmach as he may revoke or cancel his will, and fo deftroy 
that devife ; and therefore fuch devife, not taking cScSt to any 
purpofe till his death, comes too late to prevent the furvivorfliip, 
which being the elder title, (hall b^ preferred, and fliut out the 
devife. So, all grants or charges by one joint<>tenant out of the 
land, fall off with his life, and cannot affe<a the furvivor, becaufe 
they being no immediate difpofition of the land itfelf, that comes 
whole and entire to the furvivor under the firft title, and, by con- 
fequence, over-reaches all intermediate charge or grants thereout 
by the other joint-tenant who is dead. 

But if one joint-tenant grants vefturam or herbagium terra for Co.LIt.iS^. 
years, and dies, this (hall bind the furvivor. So, if two joint- 
tenants are of a water, and one grants a feparate pifcary for years, 
and dies, this (hall bind the furvivor ; becaufe in thefe cafes the 
grant of the one joint-tenant gives an immediate intereft in the 
thing itfelf whereof they are joint-tenants. 

If two joint-tenants for life are, and one of them makes a leafe Moor, pi. 
for years of his moiety, either to begin prefently, or after his ^ Hj^ 
death, and dies, this leafe is good and binding againft the furvivor ; Harbin v.' 
the reafon whereof is, that notwithitanding the leafe for years, the Barton. 
joint-tenancy in the freehold ftill continues, and in that they have f^oif ^^ ''^^ 
a mutual intereft in each other's life, fo that the eftate in the 401. 
whole, or any part, is npt to determine or revert to the leflbr till t>yer,i87. 
both are dead ; for the life of the one, as well as of the other, was crojac^^*. 
at firft made the meafure of the eftate granted out by the leiTor ; 3,Buir. 131! 
and therefore fo long as either of them lives, if the joint-tenancy ^?- L"'* 
continues, he is not to come into poffeffion. Now thefe joint- ' ^ ' 
tenants having a reciprocal intereft in each other's life, when one 
of them makes a leafe for years of his moiety, this does not de« 
pend for its continuance on his life only, but on his life and the 
life of the other joint-tenant, whether of them fhall live long- 
eft, according to the nature and continuance of the eftate where- 
out it was derived ; and then, fo long as that continues, fo long 
the leafe holds good, and, by confequence, fuch leflee (hall hold 
out the furviving joint-tenant and the rcverfioner, till the eftate, 
>^hercout his leafe was derived, be fully determined; But if a rent Co. q6. 
were.refervcd on fuch leafe, this is determined and gone by the ^^'^'l]* 
death of the leffor, for the furvivor cannot have it, becaufe he Moor, 1 39. 
comes in by title paramount the leafe ; and the heirs of the lefibr 
have no title to it, becauie they have no reverfion or intereft in the 
land : but^Mrr^, if the executors or adminiftrators cannot maintain 
an a£lion of debt* or covenant, either upon the covenant in law, or 
cxprefs covenant, for payment of the money, if there be any ? 

^•and J9. joint-tenants for their lives; ^. by indenture leafes Cro.jac. 
the moiety which he holds in jointure with jB. to C. for fixty years 9'- ^"^^ 
froni the death of £., if he the faid ^. (hould fo long live, and wiibck v. 
demifes the other moiety to C, for fixty years from his own death, Horton. 
if -B* Ihall fo long-live j then ut. dies, and ^« Xarvives : it was ad- 

K Z judged. 



judged, that this Icafe was void for both moieties ; for by the firft 
words it was a good leafe from A. of his part, upon the contin* 
gency of his furviying J?., but that never happened ; and as to 
-B/s part, A. had no power to leafe or contra6l for it during the 
life of A, though he had happened after to furvive him, for that it 
was but a bare poflibility, which could not be leafed or contraded 
for ; and therefore the leafe was void in the whole. 
Cro. Jac. A. and B. joint-tenants for their lives, A. leafes his part for 

V2' o **^* '^^^y years, if he and B. fo lonp live, then B. furrenders his part, 

3 Bulf. 130. and takes back a new ellate \ then A. dies, living 'B. : it was ad» 
KoH. Abr. judged, that this leafe made by A. was determined by his death; 
and Waj"'*^ for the joint-tenaucy, which would have given them, or their 
diogton. lefTees, an intereft in each other's life, is by the furrender of A 

determined and gone, and then the leafe of A. flood (ingle on hi$ 

own life, and confequently, by his death is determined. So it 

would be, if after fuch leafe for years by one joint- tenant, thcjr 

had made partition of the joint-ellate, and then the leffor had died, 

his leafe would be at an end, becaufe the joint- tenancy, which 

fiiould have fupported it after his death, is by the partition defeated 

and gone. 

Co. Lit, If one joint-tenant or tenant in common makes a leafe for years 

Cro Tac ^^ ^^^ P^^^ '^ ^^^ companion, this is good j for this only gives him 

83. 61 1. a right of taking the whole profits, when before he had but a right 

iiocfr, pi. to the moiety thereof ; and he may contract with his companioi 

Abr. "Uu' ^^^ ^^^' purpofe, as well as he may with any ftranger. 

t Roll. [If two tenants in common of lands join in a leafe for years by 

^^'"^n* indenture of their feveral lands, this fliall be the leafe of 'each 

forvthcir refpeftive parts, and the crofs confirmation of each, for 

the part of the other, and no eftoppel on either part, becaufe an 

intereft paffeth from each refpt^ftivcly.] 

6. Of Leafes made by CopyhcJders. 

Moor, 1S4.. If a copyholder takes upon him to make leafes, not wamntcd 
Salic. 186. .{jy ^^ cuftom of the manor, and without the lord's licence, this 
^ * ^* is a forfeiture of his copyhold, but no diiTeifin to the lord 5 and 

the leafe is good againft every body but the lord. 
Moor, 191. And it feems not to be material whether fuch leafe be by parol 
B^l^ '?*' or in writing; but it mull be a perfect leafe, and muft have a 
" * * '' certain beginning and certain end, for otherwife the leaf^ isvoid| 

and carries but an eftate at will at moft ; which is no forfeiture. 

4 Mod. 79, -/f., copyholder for life, having got J3. to be bound with him for 
Richards loo/. and givcu him a counter-boud, executes a deed, whereby 
^•Seiey. reciting the counter-bond, and the eftate A. had in the lands for 

life, A. covenants, grants, and agrees for himfelf, his cxecutorSi 
adminiftrators, and afijgns, with J^., that he, his executors and 
adminiftrators, (hould hold and enjoy thefe lands, from the making 
of the deed, for feven years, and fo from the end of feven years \fi 
feven years, for and during the term of forty-nine years, if-'* 
fliould fo long live, with a, covenant, that if the 100/. were paid, 
and B indemnified) the deed^ould be yoiid : the queftion was, 

whedicr 
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whether this would amount to a leafe for forty-nine years, if the 
copyholder ihould fo long live ; and fo being in the cafe of a copy- 
hold, and no cuflom to warrant fucb leafe, be a forfeiture of the 
eftate ? And it was argued to be no leafe^ becaufe fuch conilruc- 
tion would be a wrong to both parties ; to the one, by defeating 
his fecurity, and to the other, by a forfeiture of his eftate ; which 
would be unjuft j when by conftruing it only to be a covenant for 
the whole, each mi^ht be fafe, and their intention anfwered ; and 
it was faid, that the cafes, wherein fuch words have been held 
to amount to a leafe, were all of them of freehold, where no 
fuch mifchief could enfue : but . the court, notwithftanding, in- 
clined this was a good leafe by the intention of the parties, and 
confequently a forfeiture ; for then the jury would have found it 
fo i but if the words had been doubtful, and fuch as would admit 
of divers conftru£lions, there, to prevent a forfeiture, it fliould be 
taken' to be only a covenant ; but here, the words are plain and 
clear : but no judgment was given. 

A copyholder, by articles of agreement, covenanted and pro- 2 Kcb. aSrw 
mifed with another, that he (hould hold for a year at halves^ ac- |t5°^*^*^^ '• 
cording to the cuftotn of the manor y at fuch a rent, and fo from year 
to year for five years: this was adjudged no forfeiture, for the 
prejudice that would enfue on fuch conftru£lion to the copy- 
holder : alfo, the leafe being worded fecundum confuetudmem mu'^ 
nerii is tied up to the cuftom of the manor \ fo that if there be no 
cuftom to warrant this manner of leafing, the leafe itfelf falls to 
the ground : alfo, there was further in the leafe a covenant, that 
if the lefTor put out the leffee, he fhould be allowed fo much rent > 

by way of retainer ; fo that the leffee was at uncertainty whether 
he fliould enjoy it during the whole term ; for this gave the lefTor 
liberty to put him out, making the allowance agreed upon, and 
ftipulated between them : and befides, it was doubted if the words 
covenant and promife that hejbould enjoy for fuch a time, would 
amount to a leafe, or were not rather relative to enjoying after a 
leafe made : for the word covenant is none of thofe reckoned up to 
make a leafe ; and in the cafes where it hath been fo held, it was 
joined with the word agreamt^ which imports a mutual confent or 
agreement of both parties; and here, though there be the word 
agreed or agreement^ yet it is only in the ftyle of the articles. Alfo^ 
here, the covenant is quietly to enjoy, which a fortiori does not 
make a leafe, but regards only the manner of enjoying it after a 
leafe made, and being only to hold at halves, it can be no leafe., 
This is the inanner of reporting this cafe, which arifes fo by jumpa, 
and ileps, and is fo incoherently put, that it is hard to conclude 



any thing from it relative to the matter before us : befides that the 
gift of the cafefeems to turn upon the words holding at halves ^ 
for they are to govern and explain the words cov-. nant and promife^ 



which of themfelves may be applied to ten thoufand other things^ 
and have no meaning at all, till the fubfequent words explain what 
It is he covenants and promifes : and the words holding at halves ara 
of fo ambiguous and doubtful a fignification, that according to tliQ 
rule tajtcn in the foregoing cafe, they might w^U kave room for 

K.3 ^ tha 
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the court to make fuch a conftruAion as ihould pfeveht a for- 
feiture : and in one cafe it is exprefsly held, that tMpoJing to half\% 
no leafc, but only a liberty to plough and fow, but paffes no intc- 
rcft, nor can the leffee have trcfpafs for breaking the foil : but in 
the fame book it is faid, that if he had expofed it to halves for two 
or three cropSy this had been a leafe. 

An infant copyholder, without licence of the lord, made a leafc 
for years by parol, rendering rent, and at full age was admitted, 
and accepted the rent, and then oufted the leflee. In this cafe, 
though it was agreed, that a leafe for years, rendering rent, by an 
infant, of freehold lands, was only voidable 5 yet it was urged, 
that in cafp of a copyhold it would be otherwife \ becaufc the leafe 
not being warranted by the cuftom, would be a diflei(in to the 
lord, and, confequently, a forfeiture of his copyhold, which being 
a great mifchief to the infant, the court ought rather to help him, 
by adjudging fuch leafe to be abfolutely void. But, notwithftand- 
ing this, it was adjudged, that the leafe was a good leafe till 
avoided, and that a leafe for years by a copyholder without licence 
is not a difleifin : and admitting it (hould be a forfeiture in this 
cafe, yet if the lord enters for it, the infant may re-^enter upon 
him, and fo is at no mifchief ; and therefore he, having accepted 
the rent at full age, hath made it good and unavoidable. And 
Jones fays, that it was held to be no forfeiture as to the lord ; but 
that admitting it were, yet it was a good leafe as to all ilrangers; 
and that for this reafon principally it was adjudged fuch accept- 
ance had made it good. 

A copyholder for life made a leafe for a year by indenture, dated 
fuch a day, and the fame day, by another indenture, makes a fe- 
cond leafe to the fame party for a year, to commence fuch a day, 
being two days after the firft leafe ihould expire ; and by another 
indenture dated the fame day and year, makes a third leafe of the 
fame lands to the fame party, to commence fuch a day, being two 
days after the fecond leafe would expire ; and fo betwixt each 
leafe two'days betwixt the beginning of the new leafe and the end 
of the former ; and if this was a forfeiture of his eftate, becaufe 
the cuftom of the manor warranted a leafe but for a year only, was 
the queftion ? And it was agreed, thaf whether the^ cuftom of the 
manor, or the general cuftom of the realm, allows a copyholder to 
make a leafe for a yeai^, this ought to be ^ leafe in poflcffion, and 
he cannot, after fuch leafe made, make another in reverfion ; and 
thefe three leafes being made all at one time, fliall be intended one 
entire contrafl:, and fo a leafe for three yearsj which is more than 
the cuftom warrants, andj^ confequently, a forfeiture : and the in- 
tervention of two days between each leafe was but a fraud and 
covin to defeat the lord of his forfeiture, which fhall not avail i 
and therefore it was adjudged againft the copyholder, that he had 
forfeited his eftate. 

So, \vhere a copyholder, who by the cuftom of the manor could 
make a leafe for one year only, made a leafe for a year excepting 
the laft day of the year, i2f^c de anno in annum^ excepting the laft 
day of every year, during his own life j this was adjijdged;^ bf *W 
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the courts clearly to be a forfeiture^ and the exception of a day at 
the end of every year to be only a fliift to evade the cuftom ; 
which it cannot do ; for it is a leafc certain for two years at leaft, 
excepting two days, which in effe£l, is a leafe for more than one 
year ; and if he might by fuch exception of a day or two, at the 
end of two years, get out of the reach of a forfeiture, he might 
then make a leafe lor twenty years, or what other time he thought 
fit, which the law will not permit •, and in Bulf, this manner of 
leafing appears exprefsly to have been by articles, by way of co- • 
venant, that he fliould have the land in tnat manner, not by words 
of immediate leafing, which make this a direft authority, that a 
covenant that he (hall have or enjoy fuch lands, amounts to an im- 
mediate leafe, and not a covenant barely ; and though it were in 
cafe of a copyhold, yet it would not fave the forfeiture. 

So, if a copyholder makes a leafe for a year, tsffic de anno in Rol. Abr. 
0mnum during ten years, this is clearly a good leafe for ten years, 5o8' ^"'f« 
and if not warranted by the cuftom, will be a forfeiture of his j^c.^oi.^' 
eftate. 2Mo<i.Si^ 

Thefe cafes being fo adjudged, and that a copyholder cannot, 
either by way of covenant, or of executory and renewable leafes 
annually, prevent the forfeiture of his eftate, if he exceeds the 
number of years warranted by the cuftom, and has no licence from 
his lord for that purpofe ; let us fee if there be any way yet found 
out to avoid thi^ mifchief, and yet make over to the leflee fome 
certainty that he fliall enjoy the lands after the term warranted by 
the cuftom is expired, without which few will care to take leafes 
for fo ftiort a term as the cuftoms of moft manors generally allow ; 
and we find one cafe where an attempt of this kind was made, arid 
it feems to have fucceeded accordingly : the cafe was this : A copy- Cro. Jac. 
holder made a leafe for a year only of his copyhold land, according 3^1 • BuiC 
to thq cuftom, and covenanted that after the end of this year the Mounta- * 
leifee (hould have or enjoy the fame lands for another year, and fo gue^s cafo^ 
de anno in annum for ten years ; this was held by Yelverton Juftice 
to be no fuch leafe as would make a forfeiture, becaufe he had a 
lawful eftate but for one year only j and the court agreed with 
him herein ; and this feems to be a very reafonable conftruftion ; 
for when he had in exprefs terms leafed it but for one year only^j 
and after In the deed covenanted for the leflee^s having or enjoying 
it for a longer term, this variation in the manner of expreffion 
Ipuft vary the fenfc of it likewife ; for now it appears that he in- 
fended by the covenant fomething different from the leafe itfelf, 
otherwife he wpuld not have departed from that form of expreflion, 
.which was the moft proper and natural whereby to fignify his in- 
tention of leafing j and then it would be unjuft and unnatural 
to ftrain the covenant, which has a meaning proper and pecu- "* 

liar to itfelf, to fignify the fame with the firft part of the deed, 
which varies not only in form, but was alfo intended to quite 
another purpofe. 

And perhaps in fuch covenant it may be ftill better If it were Roll. Abn 
worded io permit andfuffer the leflee to have, hold, and enjoy the ^^^j^ 
Unds in fuch manner 5 for a covenant in that form, even of free- \ Mod. ViV 
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hold lands, will not ainount to an Immediate leafe, becaufe tho 
^ words permit andfuffer prove that the eftate is ftill to continue in 
Jiim from whom the pern^iflion is to come ; for if any eftate there-* 
by paiTed to the coyen^ntcc, he might hold and enjoy it without 
any peymiflion from the covenantor ; s^nd therefore in fuch cafe 
the covenantee hath onlv the bare covenant for his fecurity of en-? 
joymejity without any a^ual cftsitc made over to him. ^ 
Dpc ▼. [Irj cjciSment for a copyhold, the defendant produced a paper* 

2 TeJm writing, written upon an agreement ftamp, under the hand and 
Pw« 739- ^^^ ^ ^' ^^^^> ^f whom the leflbr of the plaintiff purchafed^ 
made between T, %iid and ST. Clare (the defendant), reciting, that 
M* S. was fe}fed of the premifes in queftion for her life \ and that 
J^idd had agreed with Clare ^ that in cafe hejbould befeifed of the 
fremifes on the death ofM, S. he would immediately on her death de» 
mife 0nd let them to Clare, on the terms and conditions mentioned ; 
ff Now therefore the faid Tidd doth hereby agree to demife and lei 
^* unto the faid Clare all, tsfc. and all fuch copyhold premifes as 
f* he fliall or may be entitled to on the death of the faid M, S., 
r ^ to hold from and immediately after the death ofM, S,for the term 

^* of%\yearSy at the yearly rent of 12 /♦ 1 2 x. And the faid T^idd 
f^ doth hereby promifc and agree to and with the faid Clare, that 
•* he the faid Tidd^ on the death of the faid M» S., and on hi? 
f' becoming entitled to the faid premifes, fhall and will procure a 
•* licence to let the faid^ premifes " Lord Kenyon was of opinion, at 
the trial, that the inftrument amounted to a leafe, there being 
words of prefent demife contained in it, and therefore nonfuited 
the plaintiff. But on the motion for a new trial, his lordfhip faid, 
that having confulted with the other judges, he was clearly con- 
vinced he was miftaken in the opinion which he had holden at the 
trial ; and that they we^e all of opinion, that the inftrument in 
queftion was an executory agreement only, and not a leafe, io% 
Jwo reafons : firft, becaufe, if thi^ were holden to be a leafe, a 
forfeiture would be incurred 5 wheifeas that would be contrary to 
jhe intent of the parties, who had cautioufly guarded againft it by 
the infertion of a covenant, that a licence to leafe fhould be pro« 
cured ff oni the lord : and fecondly, the ftamp is conformable to 
tthe nature of an agreement for a ^eafe. and Ho^ to a leafe 
itfelf.J 

\ 'J, Of Leafes p^ade by Executors or Adminiftrators. 

Executors and adminiftrators, as they may difpofe abfolutely of 

terms for years vefted in them in right of their teftators or intef- 

• tates 5 fp may they leafe the fame for any fevi^r number of years, 

and the ^ent referved on fuch leafes fhall be aiTets in their hands^ 

and go in a courfe of adminiftration. 

6 Co. 63. So, where leffee for fifty years of a reverGon expeftant upon a 

67. b. leafe fof life makes his will in writing, and thereof appoints one 

Finch'?cafe. ^'9 ^^^ ^Q"> ^" infant of three years of age, executor, and dies 5 

Vide 5 Co. adminiftration is granted to C. durante minoriatate of J3, generallj^; 

319. Prince's ^^ g. Hiakcs a Icaff for ten years^ without refciving ai^y reiit. 
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for aught appears ; yet this Icafe was held good, bccaufe, by the 
ecclefiaftical law, minor 17 annis non admittitur fore executor ; and 
therefore adminiftration being granted generally during his mino- 
rity, the whole term and power of difpofing thereof, for that time, 
veils as abfolutcly in the adminiftrator as it would have done iii 
the executor himfelf, if he had been of an age capable of a£ling 
therein; becaufe for that time the teftator died quqfi intejtatus^ 
and the adminiftrator for that time hath the fame power as if he 
had a^ually died inteftate ; and therefbre fuch leafe is good^ at 
leaft till the executor attains his age of fcventcen years, when 
fuch adminiftration ceafes : and foaie held, that fuch leafe would 
hold good after, till the executor avoided it by adlual entry, by 
reafon of the general power which fuch adminiftrator had in the 
mean time \ and therefore fuch continuing a£ls are not tpfofa^a 
determined by the ceafingof the adminiftrjjtion, but are only 
voidable in the fame manner as other leafes would be, viz. by an 
?ntry of the executor, when he comes to take upon him that office. 
But if the adminiftration had been fpecial, ad opus, commodumy SsT 
utilitdtem of the executor during his minority, to* non aliter, nee aftB 
piadoy as it was in Princess cafe, then none could make title by 
virtue of fuch a leafe made by fuch fpecial adminiftrator, even 
during the minority of the executor ; for the nature and manner 
of the adminiftra tor's power appearing in the very title which the 
kflee hiuft make to fuch leafe, this leafe would appear not to be 
purfuant thereto, beqaufe it could not be of neceffity, nor for the 
ufe or advantage of the infant, finqe it could not take efFeft during 
the life of the tenant for life ; aqd therefore fuch leafe would be 
(londemned as void prefently. 

8. Of Leafes made by a Bailiff of a Manor. 

A bailiff of a manor cannot, by virtue of his office, make leafes Bro. tit. 
for years 5 for his b\ifmefsis only to colleft rents, gather the fines, B*'*y»4o» 
look after the forfeitures, and fuqh like ; but he hath no eftatc or Lcafes737. 
intereft in the manor itfelf| and therefore cannot contract for any Cro. Jac. 
certain intereft thereout. But the lord of the manor may give 99* Roll- 
him a fpecia} power to make leafes for years, as he may do to any * 
ftrangcr •» and then fuch leafes, if they are purfuant to the power, 
and made in the name of his lord, will be good as leafes by the 
lord himfelf : for the bailiff^ though he hath fuch power, cannot 
make them in his own name. But a general bailiff of a manor 
may make leafes at nvilly without any fpecial authority, becaufe 
being to colle<Jl and anfwer the rents of the manor to his lord, if 
he could not let leafes at will, the lord might fuftain great preju- 
dice by abfence, ficknefs, or other Incapacity to make leafes, when 
any of the former leafes were expired \ and fuch leafes at will arc 
for the benefit of the lord, and can be no ways prejudicial to 
tim, becaufe he may determine his will, when he thinks fit. 

But if a bailiff of a manor hath a fpecial power to make leafes * Ch«i. 
for years, as he ought to make them in the name of his matter, fd «**^^: 
fhcjr ought'to be wa4e in vjrriting, that th^ aiitbority may appear sir Chvi9i 
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to 1>e purfued :, therefore^ where a bailiff cOnftituted by writing 
to. receive rents^ manage and let the landSj made a parol leafe for 
eleven years, and the leflee, being turned out at law upon aa 
ejeftment, brought a bill for relief in Chancery, the bill wa& 
^ifmifled, becaufe he had only a parol leafe, which the bailiff had 
po power to make. 

9. Of Leafes made by a Guardian. 

Lit. § ia3, A guardian in focage may make leafes for years in his own 
Co^Lk name, and the leffee may maintain ejeclment thereupon ; for this 
88, 89/ guardian is a perfon appointed, not by any fpecial defignation of 
Vaugh. x8. the party, but by the wifdom of the law, in refpeft of the lands 
defceuded to the infant ; fo that where no lands defcend, there can 
be no fuch guardian : and his office originally was to inllru£t the 
ward in the arts of tillage and hulbandry, that v^^hen he came of 
age he might be the better able to perform thofe fervices to his 
lord, whereby he held his own land : and though the office now 
be in fome meafure changed, as^ the nature of the tenure itfelf is, 
fmce the time that the focage tenants bought off their perfonal 
labours and fervices with an annual rent to the lord, yet it is ftill 
called focage tenure, and the guardian in focage is flill only where 
lands of that kind (as moft of the lands in England now are) de- 
fcend to the heir within age : and though the heir after fourteen 
may choofe his own guardian, who fhall continue till he is twenty- 
one, yet as well the guardian before fourteen, as he whom the 
infant fliall think fit to choofe after fourteen, iiv both of the fame 
nature, and have the fame office and employment affigned to them 
by the law, without any intervention or direftion of the infant 
himfelf ; for they were therefore appointed, becaufe the infant, in 
regard of his minority, was fuppofed incapable of managing him- 
felf and his eftate, and, confequently, derive their authority, not 
from the infant, , but from the law; and that is the reafon they 
. tranfaft all affairs in their own name, and not in the name of the 
infant, as they would be obliged to do, if their authority were 
derived from him : and if their authority were derived from him, 
it would by no means anfwer the intention of the law in appoint- 
ing them ; for then all afts done by virtue of fuch derivative au- 
thority could be of no more force than if done by the perfon him- 
felf who gave that authority, fince none can communicate more 
power to another than he has himfelf ; and that would invalidate 
all their contrafts, and make them favour of the fame imbecility 
as if made by the infant himfelf. Therefore, to enable them to 
;ake effe^ual care of the infant, and his affairs, the law has in- 
vefted them, not with a bare authority only, but alfo with an 
interefty till the guardianfhip ceafes ; and to prevent their abufe of 
^his authority and intereft, the law has made them accountable to 
the infant, either when he comes to the age of fourteen years, or 
at any time after, as he thinks fit; and therefore their authority 
and intereft extends only to fuch tilings as may be for the benefit 
gnd advantage of the ixxhwtx and whereof they may give an 
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acccutit ; yhhich is the reafon they cannot prefent.to any benefice 
in right of the heir, becaufe they can make no advantage thereof, 
(for that would be fimony-,) and,confequently, have nothing thereia 
whereof they can give an account j and therefore the infant him- 
felf {hall prcfcnt thereto. 

From what has been faid it appears, that a guardian in focage Bro. tit. 
hath not only a hare authority^ but an intereft in the lands defcended, Garden, tg, 
and therefore, during that time, may make leafes for years in his j°c. «!qV 
own name, as any other who hath an intereft in lands may do; Shopiand 
for he IS quafi dominus pro tempore » And if he makes leafes for »-Il»<if«f» 
years to continue beyond the time of his guardianfhip, fuch leafes Abr?4i. 
feem not to be abfolutely void by the infant's coming of age, but Brifdenr* 
only voidable by him, if he thinks fit : for they were not derived ^»*%» 
barely out of the intereft of the guardian, or to be meafured there* 
by, but take effeft alfo by virtue of his authority, which, for the 
time, was general and abfolute ; and therefore all lawful adis ][^; a°e&i, 
done during the continuance of that authority are good, and may mentary 
fubfift after the authority itfelf, by which they were done, is g"a' <*'»"» ' 
determined j and confequently, the infant, when he comes of age, poimed^pilr^ 
may by acceptance of rent or other aft, if he thinks fit, make fuch fuant to the 
leafes good and unavoidable. But a guardian by {a) nurture can- ^*'"^® '* 
not make any leafes for years, either in his own name, or in tht is^the fam^ 
name of the infant, for he hath only the care of the perfon and in office an4 
education of the infant, and hath nothing to do with the lands '"^"cft with 
merely in virtue of his office ; for fuch guardian may be, though the f/focageT 
infant h^th no lands at all, which a guardian in focage cannot. Vaugh. 17^ 

A. lets land to B. for four years, and the lands being holden in i^eon. 158, 
focage, and the heir under fourteen, the guardian in focage by an 3^^- 
indenture, before the firft leafe.was expired, lets the fame lands owen^^c! 
in his own name to B, for eight years 5 and if by this acceptance 56. wiiiig 
of a new leafe from the guardian in focage the firft leafe was fur- an«< white 
rendered, was the queftion ? and it is faid to be -holden by the 
court, that it was furrendered ; or, if it could not be properly called 
a furrender, for want of a reverfion in the guardian in focage, yet 
jthey held, that at leaft the firft leafe was thereby determined by ad- 
mittance of the leflbr's power to make fuch prefent leafe, which, if 
the firft fliould ftand in the way, he could not do ; and a guardian 
in focage hath power to make leafes for years. Though this cafe 
is cited in (b) Hution to be no furrender, yet ic was in a cafe, where (i) Hnttoi^ 
the queftion was of a furrender ftri£ily and properly fo called 5 »os* 
and therefore though it were not to be cited for an authority of a 
furrender properly fo called, yet it might amount to a determina- 
tion of the firft leafe, which in the principal cafe, all the court 
agreed that it did : but they held, it would be otherwife in 
cafe of fuch leafe made by a guardian pur nurture, for he can only 
make leafes at will \ and therefore fuch fecond leafe at will mult 
be abfolutely void, when the leflee was in pofleffion already by 
yirtue of a leafe for years. 

. If a woman, who is guardian in focage to her fon, marries again. Plow, ^oj, 
Und the hufband and flie join in a leafe of the infant's lands, this oj'Ofw't 
kafC} upon th^ 4e4th of the huiband^ becomes void ^ for the in- ^ ^* 

tereft 
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tcreft which flic had in the lands was in right of the infgnt, arid 
therefore (hall not bind her, as thofe z&s (hall in which ibe joins 
with her hufband in parting with her own poiTeffions* 

10. Of Leafes made purfuant to Authority. 

Koit. Abr. If one hath power, by virtue of a letter of attorney, to make 
330- 9 ^°' leafes for years generally by indenture, the attorney ought to make 
c»o. En«r them in the name and ftyle of his mafter, and not in his own 
lis- name : for the letter of attorney gives him no intereft or eftate in 

Moor, pi, ^1^ lands, but only an authority to fupply the abfence of his mafter 
by ftanding in his ftead, which he can no otherwife do than 
by ufing his name, and making them juft in the fame manner and 
ftyle as his mafter would do if he were prefent : for if he fhould 
make them in his own name, though he added alfo, by virtue of 
the letter of attorney to him made for that purpofe 5 yet fuch 
leafes feem to be void, becaufe the indenture being made in his 
name, muft pafs the intereft and leafe from him, or it can pafs it 
from no body : it cannot pafs it from the mafter immediately, 
becaufe he is no party *, and it cannot pafs it from the attorney at 
all, becaufe he has nothing in the lands ; and then his adding by 
virtue of the letter of attorney ^ will not help it, becaufe that letter of 
attorney made over no eftate or intereft in the land to him, and, 
confequently, he cannot, by virtue thereof, convey over any to 
another. Neither can fuch intereft pafs from the mafter imme- 
diately. Or through the attorney 5 for then .the fame indenture 
jnuft have this ftrange efFedl at one and the fame inftant, to draw 
out the intereft from the mafter to the attorney, and from the 
attorney to the leflee, which certainly it cannot do ; and therefore 
all fuch leafes made in that manner feem to be abfolutely void, 
and not good, even by eftoppcl, againft the attorney, becaufe they 
pretend to be made not in his own name abfolutely, but in the name 
of another, by vitue of an authority which is not purfued^, This 
cafe therefore of making leafes by a letter of attorney, feems to 
differ from that of a furrender of a copyhold, or of livery of {t\{\vt 
of a freehold, by letter of attorney ; for in thofe cafes when they 
9 Co. 76, fay, nue A. and B., as attornies ofC.y or by virtue of a letter of at^ 
77, Combe's torneyfrom C, of fuch a date, &C.5 do furrender, &c., or deliver tQ 
^ ' youfnfm of fuch lands ; thefe are good in this manner, becaufe they 

are only minifterial ceremonies or tranfitory afts in pais, the one 
to be done by holding the court rod, and the other by delivering 
a turf or twig ; and when they do them as attornies, or by virtue 
of a letter of attorney from their mafter, the law pronounces 
thereupon as if they were a£lually done by the mafter himfelf, 
and carries the poffeffioh accordingly : but in a leafe for years it 
' is quite otherwife, for the indenture, or deed alone, convey the 
f intereft, and are the very eflence of the leafe, both as to the 
palling it out of the leffor at firft, and its fubfiftence in the leflee 
afterwards : the very indenture, or deed itfelf, is the conveyance^ 
without any fubfequent conftrudlion or operation of law there- 
upon \ and therefore it muft be made in the name and ftyle of him 
who h?i5 fuch int^yeft to convey, and not in the name of ^ 

attorney^ 
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ttttorney, who has nothing therein ; but in the conclufion of fuch 
- leafe it is proper to fay, in ivitnefs nvher^of A. B, of fuch a plactf 
&CC. in purfunnct of a ktUr of attorney hereunto annexed, hearing dati 
fuch a day: or it the letter of attorney be general, and concern 
more lands than thofe comprifed il» the prefent leafe, then to fay, 
in purfuance of a letter of attorney, hearing date fuch a day, &c., atrtu 
copy luhereof is hereunto annexed, hath put the hand and feal of the 
majier, and fo to write the matter's name, and deliver it as the aft 
and deed of the matter ; in which laft ceremony of delivering it 
in the name of the matter by fuch attorney, this exaftly agrees 
with the ceremony of furrendering by the rod, or making livery, 
by a turf or twig, by the attorney, in the name or as attorney of 
his matter ; which proves that there is a great diverfity between 
ufing the name of the attorney in the making of leafes, and ufing 
iiis name in making a furrender of copyhold, or livery of feifin 
of a freehold eftate. 

The king, by letters patent, gave authority to his furveyor to Moor, pU 
Aiake fuch leafes of fuch lands, referving the ancient rent, and J9^- 
the furveyor makes leafes by indenture between the king ex una ^"* * ' 
parte, and J. S. ex alterd parte, and the indenture teflatur quod 
dominus rex dimiftt, toV. and the conclufion was, in cujus rei tefti^ 
tnonium the {uiveyov Jigiilum fuum a^pofuit : the court held thefc 
leafes to b<j void, becaufe not purfuant to his authority ; for a 
J>ailifF cannot make leafes in his own name, though it be but de 
anno in annum, and of lands ufually let, but he ought to make 
them in the name of his matter ; fo here the furveyor ought not . 
•to have put his own feal to the leafe, but the feal of the king, for 
without the king's feal it cannot be his leafe ; and the manner of 
pleading fuch leafe proves this, for the words are ; quod domtnur 
rex per A. B. ftgillum fuum appofi^it \ and a great cafe was cited, 
where fuch leafe by a bailiff, in his own name, was held to be 
void. 

In ejeftment the cafe was, that one A. devifed lands to B, his fon Cro. ek«. 
in tail, with divers remainders over, and makes one C overfe|p of ^?^- 734- 
his will, and willed that he (hould have the education of his foii q^^^x^' 
till he came to the age of twenty-one, and to receive, fet, and let, ' 

for the faid B,, the faid lands fo given him, and thereof to ac- 
x:ount to the faid B,, being allowed his charges, ^c. C, makes a 
leafe for feven years in his own name, with refervation of rent to 
lumfelf; and this leafe by computation, was to continue half a 
•year after J?.'s attaining his full age -, and if this leafe was good for 
any part of the term, was the queftion ; C. being dead, and B, not 
yet of age ? and it was argued to be good for the whole term, or 
at leaft during the minority of the fon, and only void for fo muclx 
as exceeded the full age of the fon, and that C had an interett in 
the land, and not a bare authority only ; for then all leafes mutt " 
have been made in the name of the infant, and fo he might avoid 
them whenever he thought fit, which the tettator never intended 
to empower him to do. But Popbam, Clench, and Fenner held that, 
^S this devife is, C. was hut a guardian for nurture, and could not 
•{Qake leafes at his own will and pleafure ; for then he might make 
' ^ :. ' ■ '/ them 
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them for one hamlred years ; but here he can only mal^e.lea&s at 
yfiW, for there is no other time certain appointed, and he is but in 
the nature of a bailiff, and accountable ; and therefore it was zd^ 
judged that the leafe was void. From this cafe it appears, that if 
the authority had been fufficient to enable him to have made leafes 
for years, fuch leafes made by him during the continuance of that 
authority would not have determined therewith, but (hould havo 
fubfifted during the whole term for which they were made ; and 
the infant in fuch cafe could not, when he came of age, have 
avoided them, as he may leafes made by his guardian in focage, if 
he thinks fit, becaufe theleiTee would have been in by the will and 
devife, not by the guardian ^z^r nurture^ admitting the authority or 
devife had been fuf&cient for that purpofe, which in none of the 
following cafes of devifes it feems to be. 

One devifes land to his fon when he comes to the age of 
twenty-four years, and in the mean time that hit executor (hall 
have the overfight and dealing of all his lands and goods : this 
gives the executor no intereft to make a leafe certain for years, 
but only an authority to overfee and order the land in right of the 
fon, and for his ufe and benefit, as*wanting difcretion to manage 
it himfelf ; but the whole eftate remains in the mean time in the 
fon by defcent^ and the executor can only make leafes at will ; for 
there is no exprefs devife to him of the lands till the fon comet 
to twenty-four, nor any exprefs authority to make leafes for years 
in the mean time \ and the heir (hall not be difinheritedi though 
but for a time, without a manifeft intent in the will to that pur- 
|)ofe. And where in that cafe, the fon died before he came to 
twenty-four years of age, it was held, that whether the devife gave 
the executor an intereft or an authority only, yet it determined by 
the death of the fon, whenever that happened ; for it was only 
affixed to his care of the fon,. and, ^onfequcntly, determined by 
his death, and was never intended to exclude the next heir till the 
fon (hould or might have attained his age of twenty-four years ; 
an^^en the executor having jiower to make leafes at will only^ 
the next heir may, whenever he thinks fit, determine them by 
entry, or otherwife. 

But if the words of the will had been that the executor (hould 
liave the land, or the profits of the land, to his own ufe, without 
account, till the fon (hould come to twenty-four, provided, or to 
the intent that he (hould bring up and educate his child or 
children \ this would not only amount to a truft and confidence 
in the executor, but would alfo fix fuch an intereft in him for 
anfwering the purpofes of the will, as would go to his executors, 
ihough he (hould die before the fon attained the ^ge of twenty- 
four years ; and the education of the child, or. children, is no fuch 
nGLatter of privity or confidence, but that another may do it as well % 
and, confequently, in this cafe, fuch executor may make Leafes for 
y^rs, till the fon (hould or might attain to the age of twenty^four 
vears ; and this would not determine, though the fon (hould die 
before that age, till by computation of time he mi|;ht have attained 
that agCj if he had lived. 

One 
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Otie devifed landa to his wife de anno in annum ^ till his foil Moor, pi. 
(hould come to the age of twenty-one years : this was by all the '4S' 3 c«^* 
juftices held fuch an intereft as would determine by the death of Boraiion's 
the fon, though before twenty-one ; for the intent was only that cafe. cban. 
his wife (Hould have the lands during the minority of the fon, by ^^."^ 
reafon of his fuppofcd incapacity to manage them during that Rep. 136. 
time, which reafon is at an end by his death : and this the rather 
appears to be his intent by the words de anno in annum, which ar^ 
executory and applicable to each fingle year, and fhew his caution, 
not to give it to his wife for any determinate number of years, left 
his fon (hould die in the mean time, whofe death, or attainment of 
twenty-one years, he intended (hould be the determination of the 
wife's intereft* But by Dyer, it would have been otherwife, if the 
words had been, tiii the/on Jhould or might come to that age', and 
therefore this cafe differs from Bora/forfs cafe, and the other cafes, 
which were adjudged, upon a fpecial reafon, that for payment of 
debts, or for the fupport and provifion of the devifee or executrix, 
or for maintenance of his children generally, where he had feveral ; 
there in fuch cafes, though the fon to whom it was devifed at fuch 
an age (hould die before that age, yet the executrix, or devifee, 
{hould have fuch an intereft vefted in them for thofe purpofes, as 
(hould not determine till the fon (hould or might have attained 
that age, if he had lived j and, confequently, fuch executrix, or 
devifee, may make leafes for years, which (hall continue as long ais 
their own intereft therein. 

II* Of Leafes made purfuant to Powers in private Convepnces 
and Settlements. 

As in the fettlements of eftates in families, it is ufual to limit 1 Burr. ijio. 
but eftates for life to the prefent takers, to prevent their power of ^^f^r'^^ 
alienation and defeating their ifTuc of the provifion intended them "j ^^Z ^ 
by fuch fettlements ; and yet it is neceifary the land comprifed in Mohun, 
fuch fettlements (hould be continued in the occupation and ma- j5"*' (^) J 
nurance of tenants and farmers, who, being (killed in the arts of {^t the * 
hu(bandry, know beft how to improve and manage them to ad- rules of law 
vantage ; therefore, to encourage the induftry of fuch farmers, it ^Jls^^f '" ' 
is become cuftomary to empower the tenants for life to grant defiafticai* 
leafes for a certain time, which otherwife they could not do, hav- i«fes» and 
ing themfelves but an uncertain intereft determinable on their ^f^*^* 
deaths. It will therefore be neceflary to coniider thcfe kind of tenant in 
leafes, and how far their purfuing or deviating from the feveral tail under 
powers whereon they are founded will invalidate them, and how ^^* » "h*. 
far not ; as alfo upon what fort of fettlements fuch powers may be apply equally 

referved, and what not. to \t2Sts made by virtue of powers in fettlements.] 

Tenant for life, -upon a fettlement made 12 Jac. i. had power Vaugh. *» 
•to make leafes of all or any of the lands which at any time hereto- ^^^ 3^^* 
fore have' been ufually demifed or let in po(refSon for three ^037.*^ 
lives, or any number of years determinable on three lives, or for Trift^am v,. 
twenty-one years, or under, referving the rent thereupon now n^j^'^"^* 
yielded or paid^ or more^ fo long as the kfiees^ their executors * *"^ 

and 
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and alEgns duly pay the rents^ and perform the conditionsi nc^ 
cording to the true meaning of their indentures of leafe. Tho 
tenant for life makes a leafe of feveral parts of thofe lands^ for 
yoars determinable on three lives, fo long as the leSees, their 
executors and afligns, duly pay the rents, isfc. (verbatim as in the 
power), rcferving the fame rents which were refcrved 12 jac. i. 
when the fettlement was made, and ipecifying particularly what 
thofe rents were*, and there being other landsj called Lofeid^ 
which were found not to have been in leafe fince 12 Eliz* (when 
they were let for twenty-one years at looLperann, rent), he now 
leafes thofe lands for twenty-one years, rendering 100 L per ann^ 
rent, and with the fame claufe as in the other, viz, fo long as the 
-. leflees, their executors and affigns, duly pay, ^c. The rents due 
at Mich, for the lands in the firft leafe were found to be in arrear, 
fcut paid in a month after ; and the rent upon the leafe oi Lofield 
was duly tendered, but not received; and before the next rent- 
day the defendant, as heir at law in remainder, entered, upon 
whom the leiTees re-entered to maintain their leafes, isfc* i. It 
was agreed, that the limitation in the feveral leafes, fo long as 
the leffees, their executors and afligns duly pay, Isfc. was well 
warranted by the power being in termihis the fame with the power, 
and therefore was good. 2. That by non-payment of the rent at 
the days, the leafes were determined, fo that no acceptance after 
could fave or fet them up again. 3. It feemed to be agreed that 
the firfl leafe was good, becaufe exprefsly found, that the rents 
referved were the fame as were referved 12 Jac, 1. and that ne- 
ceflarily implies that thofe lands were then in leafe, and being 
ancient lands, they {hall be prefumed to have been ufually 
demifed 5 and the rather, becaufe no doubt was made of this at 
the trial. But 4. It was adjudged that the leafe of Lofie/dwzsnot 
warranted by the power ; i . Becaufe the qualifications annexed 
to the power of leafing (hew, that land not fo qualified was not to 
be leafed : now the land to be leafed by virtue of this power, was 
fuch as had been aflually let, which muft be twice at leaft ; but 
Lofield appears to have been let but once ; therefore not within the 
power: alfo, ufually may fignify the common continuance of land 
in leafe; as land leafed for 500 years long fince is land ufuaJly 
demifed, though it were demifed but once ; but then the words, 
a\ any time, (hew that it muft be of lands which had been ufually 
at all times let, which Lofield was not, being out of leafe for above 
twenty years before the fettlement : but chiefly and laftly this 
leafe was adjudged void, becaufe the power was to make leafes, 
referving the rent thereupon now yielded or paid, viz. at the time 
^f the fettlement ^ and this land not having been leafed for twenty . 
years before, could be under no refervation of rent at that timc^ 
and, by confequence, the rent thereupon then referved (which i 
was none) could not be referved upon any after-leafc to be made: 
and the words {or more) will not hold, becaufe they are words 
of relation, and muft refer to fome rent before, which here was 
' pone at all: befides, more or lefs are words of comparifon, and 

comparatives ncceffarily fuppoie a pofitive \ but nothing or no 

rent 



fLeafetf anH Cermief for ^tat^i 14^ 

tent is a mere privative. And yet the obje<aion againd this con- 
flru£tion feems confiderable ; for it was faid, that the words {at ajoft-jx* 
any time heretofore ufually demifed) imply that fome lands were not 
tiien in leafe; therefore the claufe of refervlng the rents, which 
•were then yielded and paid, muft extend only to the rent of fuch 
lands as were then in leafe, and not of the othefs, which weri^ 
not then in leafe : yet fince he had a power of leafing them, if 
they had been at any time theretofore ufually demifed, he might 
leafe them, referving what rent he pleafed \ and fo is one {a) book (a) 2 Rod* 
cxprefs in point as to the refervatioA : but the difference between cumi^r** 
that cafe and this is, that there the power was to let all or any the ford's otT^* 
lands generally, without any reftraint ; whereas this is reftrained to 
lands ufually letten, which, as appears afore, this of Lofield wa$ 
not, having been let but once ; and therefore the very power of 
leafing fails as to that ; otherwife the refervation of a rent, though 
none was referved before, feems no great objeftioh againft the 
leafe : ideo qudre ? 

A fettlement was made to the ufeof ^. for life with remainders Vent. 494. 
over, provided that the tenant for life may make leafes of the pre- * t^^- '5©» 
mifes, or any part thereof, fo as upon every leafe there be referved ^^-;^ ^*^* 
5 /. an acre for every acre of the land or premifes fo demifed : the Walker and 
tenant for life leafes a re£tor-, (which was not included within the 'Wakemani 
fettlement, arid confided only of tithes, without any glebe,) referv- 
ing rent, or without any rent at all referved ; and if this were a 
good leafe within this power was the queftion ? It was argued not, 
becaufe conftruction is to be made upon the whole claufe, and the 
latter words, which appoint the refervation of 5 j. rent for every 
acre of land, fliall reftrain the general import of the ^oxA premifes 
to land only, which can only confift of acres ; otherwife it may as 
well be faid, where a power is to make leafes, fo as the ancient 
rent be ivfcrved, that you may, by virtue of this power, leafe lands 
which were never before demifed, and that the words ancient rent 
ihall only be applied to the lands which had been ai>ciently or 
ufually demifed. But it was anfwered and refolved by the courts 
that this leafe wns within the power, and fo would a leafe of land, 
not ufually demifed, in the cafe before put ; for the power being 
general and affirmative at firft to make leafes of all or any part^ 
the reftraint which comes after under they^ a-/, crV. fliaU be ex- 
tended no farther than the very words themfelvcs import, that is, 
in the one cafe, to fo much an acre for that which con (ids of acres, 
and in the other, to the ancient rent for that tvhich was anci- 
ently or ufually demifedi And this refolution was founded chiefly 2 Rcll. 
on Cumberford^% cafe, where the power was to make leafes of all ^^'^' *^^* 
^r any part, fo as fuch rent, or more, were referved upon every 
leafe as was referved within the fpace of two years before; 
and a leafe was made of part of thefe lands which had not been 
demifed within two ycats before ; and it was refolved t6 be a 

Sood leafe, and that he might referve any rent he pleafed, becaufe 
le power was general to leafe all ; and thef efofe the reftriftive 
claufe fhould be applied only to fuch lands as had been demifed 
witbio two years before : but Hale^ in the principal cafe^ faid, if 
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k had been res Integra^ he might perhaps be of another opinion* 
tfoU alfo, this cafe feems againft the cafe of Vaughn 35, before. 

[Lord Ferrers was tenant for life under a fettlemetit, in which 
there was the following power, v/z. ** That it (hould be lawful 
" for the tenants for life refpcdlively, from time to time, and at 
" all times during their refpeftive natural lives, and when they 
" (hall refpeflively come into, and be in, the aBual poffejftgn of the 
*< afore/aid manors and premtfesy by virtue of the limitations afore- 
*« faid, by indentures under their hands and feals, to demife all 
** or any of the faid manors, mefiuages, lands, tenements, and 
« hereditaments hereinbefore mentioned, or any part thereof, to 
^ any perfon or perfons whomfoever, in poflefTion, but not by way 

. " of reverfion or future intereft, for the term of twenty-one years 
«* abfolute, or any lefs abfolute term ; or for any term or number 
«« of years determinable upon one, two, or three lives, fo as upon 
«< every fuch leafe or leafcs refpeflively, there be rcfervcd and 
«* made payable during the continuance of fuch leafe or leafes 
" refpeftively, to be incident to, and go along with the inune- 
'** diate reverfion or remainder of the premifes fo leafed, fo much 
** or as great yearly rents as, or more than now is, and arc paid 
«* and yielded, or agreed to be paid and yielded for the fame, or 
«* proporcionably for any part thereof.", Lord Ferrers^ under this 
power, granted a leafe to the defendant for ninety-nine years, if 
fee fhould fo long live. Part of the premifes comprifed in the 
leafe, confided of manors and manerial rights which had never 
been leafed before, and alfo of a fifhery which had been let be- 
fore, but was not at the time of the fettlement. Since that time, 

' it had been let again at 15/. It was objefted, that the manors 

' and fidiery were not dcmifable under the power. The manors 
had never been let •, the fifliery was not let at the time of the fet- 
tlement ; and the power required the rent then paid, or morcy to 
be referved. Things then for which no rent was then paid, could 
not be meant to be comprehended. This would avoid the whole 
leafe ; for one entire rent was referved, and it could not be appor- 
tioned. But, by the court, the power is exprefs to demife the 
manors and fifliery. They arc particularly mentioned in the fet- 
tlement, and the power goes to the whole. They pay under this 
leafe as great a yearly rent, as at the time of the fettlement, for 
they paid nothing then. The words, therefore, are complied 
with, and this objeftion could only ftand upon tntenU But no 
fuch /W^/;/ appears. The manors are nominal,— of no value, — 
. no objeft of yearly income ; the fifliery worth only 15 /. a year. 
They are convenient to the leflee living on the land, and of no ufo 
to the remainder*man. The intent was to give leave to demife 
all, referving as much rent in the whole, as had been referved be- 
fore. Befides, the words at the end of the power, ** or propor- 
*« tionably for any part thereof," ftiew that it was the intent that 
the quantum of the rent, a!nd not any particular part of the pre- 
mifes included in the fettlement, was to guide the perfoii in exc- 
Cttting the power. 
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rff ♦, tenant for life under a fettlement, in which there was a Bagot v. 
power, that any perfon who fliould be adlually feifed of the lands ^^0^240. 
by virtue of the fettlement might make a leafe or leafes for three 381. 
lives, pr for twenty-one years, of all or any part of the premifes FoA. 33a* 
therein comprifed, at fuch yearly rents^ or more^ as the fame were 
t/jen let at^ granted a leafe of the capital mefluage for twenty-one 
years, but referved no rent. The queftion was, whether the ca- 
pital fnefluage was demifable under this power ? and the court 
held, that it was not. For the qualification annexed to the power Dougl. 574* 
of leafing, that the ancient rent mufi be referved^ manifeftly excludes 
the manfion-houfe, and grounds about it, never let. No man 
could intend tq authorize a tenant for life to deprive the repre- 
. fentative of the family of the ufe of the manfion-houfe ; therefore, 
the words in fuch a cafe fhew, that the power was meant to ex- 
tend only to what had been ufually let. By that means the heir 
enjoys ail the premifes in the fettlement, juft as they were held 
and enjoyed by his anceftor, the tenant for life. He has the oc- 
cupation of what was always occupied, and the rent of what was 
- always let. The nature of the thing fpoke the intent as forcibly 
as the mofl: .dire£l words would have done. It was demonllra- 
tion. 

So, where a tenant for life under a will, with a power to let all or Pomcroy t. 
Mfiy part of the premifes, y& as the ufual rents be referved; and fo P«rj'"8'°°» 
as there Ihould not be at any one time any greater or larger eftate Rep! 665. 
. upon any one tenement^ or part of a tenement fo leafed, than for 
three lives, or for ninety-nine years, determinable on lives, either in 
pofieflion or reverfion \ and fo as fuch leafe or leafes (hould not 
be made difpuniJhable of wafte; granted a leafe of tithes which 
were never leafed before the making of the will 5 the court held that 
fuch leafe was not warranted by the power, and therefore void. 
It was moft manifeftly the intent of the devifor, that nothing, 
fhould be let, but what had been let before 5 that thofe who 
were to enjoy the eftate after him, were to enjoy it in the fame 
manner as he had done. In all cafes on the conftrudtion of [f Burr. 
powers, the fingle point to be confidered is, the intention of the **®*1 
creator of the power : that alone muft govern.] 

If land hath been leafed, by virtue of a contract, from year to 2 Roll. 
year, for three years, this cannot be faid to be ufually let, *^*' 
becaufe this is but one leafe, though renewable every year. 

[Lands were conveyed on a marriage to truftees and their Right v. 
heirs, to the ufe of one for life, remainder to his firft and every Thomas, 
other fon in tail male, ^c. with a provifo, ** that it fliould be i^^i^'i bi. 
«* lawful for the tenanrtfor life, and his wife, during their refpec- Rep. 446* 
. ** tive lives, and the fon and fons of their refpeftive bodies, and 
*' the heirs male of fuch fon and fons, and the heirs male of 
«* tenant for life, as they (hould be feverally and fucceflively in 
** poffelfion of the freehold by virtue of the limitations aforefaid j, 
** and for the faid truftees, and the furvivors and furvivor of them, 
** and the heirs of. fuch furvivor, during the minority oi any fuch 
•^ fon or fons, or iffue male, at any time or times, by any deed or 
« dcvfdfe to be figncd and fealcd by him or them refpcftively, in 

h Z " the 
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<• the prefence of two or more credible witneiH^s^ to deifiife, leaft^ 
«* {5V. to any pcrfon, ^c. either in poflefBon or rcterfion for otic 
** life, or for two or three lives, is^c. all or any part of the prc- 
«* mifcs whieh had teen ufuallyfo demifed and ietfen^ fo as there 
•« ihould be no more than three lives in being at one time," kffc. 
A leafe was afterwards made by indenture, (sfc, bearing date the 
24th of June 1742, between the truftees named in the fettlement, 
(there being then a minority,) and J. 5., of part of the premlfes, 
in confideration of a fine paid, a certain yearly rent, and a fpecific 
fum for a harriot. Several old leafes of the premifes were fliewn^ 
fomc in Queen E/izabeth's time, and others in that of Henry 8th j 
feme for years, and others for ninety- nine years, determinable 
I upon three lives : and among the reft, an indenture tripartite bear- 

ing date the 15th of December 1638, whereby one of the anceftors 
of the prefent tenant for life, feifed in fee, in confideration of na- 
tural love and fatherly afFeftion to his fecond fon, and for his 
better advancement, livelihood, and maintenance, covenanted to . 
(land feifed to the ufe of himfelf for life, then of his fecond fon> 
his executors, (^c. for ninety-nine yeats, if his faid fon, or aily 
woman he fliould marry, or any iflue of his body, (hould fo lof>g 
live, paying Unto the heirs and affigns of^ the father the yearly rci^t 
of 4/. payable quarterly ; with covenants on the part of the fon to 
pay the rent, and repair the premifes. The queftion was, whether 
a covenant to ftand feifed could be confidercd as an evidence of 
the ufual manner of demifing? And by the court, it fliould. 
There is no doubt, but that thefe lands had been ufually leafed for 
Kves ; and the ufual profits made by fines- A covenant to ftand 
"^ feifed entered into by the owner of an eftate, 13 a leafe r and the 
©bjedlion, that the covenant to ftand feifed in queftion is by way 
of provifion for a: younger child, is of no weight; for it is every 
day's experience 5 nothing being fo common as the making of 
thefe leafes for the benefit of younger children.] 
€o» 1 34. a. If a feoffment in fee be made to the ufe of ji, for life, remainder 
'>9- to B. in tafl, with power for ,A. to make leafes referving, or fo that 

8Co.7i'a. he referve the accuftomable rent, payable to all thofe who (hall 
And. 173. have the reverfion or remainder ; if -^. make leafes accordingly,. 
Marco»n -jj^^fg feafes derive their eflcnce out of the feoffment, and after they 
sRoii.*' ^^ made do, in point of time, precede all the other eftatc limited 
Airr.26i. by that feoffment; fo that the rent thereupon referved, fliall go^ 
« i»n- 3^ ^vith the reverfion or remainders thereby limited, as a rent proper- 
ly fo called, and not as a fum in grofs ; and therefore thofe in rc- 
terfion or remainder may diftrain, or have an a^ion of debt for 
recovery of it, as if they were feifed in fee, and had made fuch 
f*yfco<no. leafe. And where one {a) book calls it a fum in grofs, this is 
(i)inajon. ^^enfcd to b^ law in {k) another, and feveral books prove it a rent. 
which^is But in (c) Paph. it is faid to have been a doubt, in the Lord Dyer^^ 
eitcd Attd. timcy if fuch loafes fliould be good, unlefs there were a claufe^ 
«73- that the feoffees, and their heirs, ftould ftand feifed to the ufe of 

^brfaSi. ^"^^ leffees ; for which reafon it may not perhaps ftill be amifs to 
WPft^h.J'i, infcrt fuch a claufe, though fuch leafes have ever fince been held 
^ be good without fuch daufe; for fince the £une deed that 

limits 
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^mits the eftates to^. and B. gives -^. power to make leafes for 
iudi a determinate time, thefe leafes cannot be derived out of the 
intereft of jf., for that being but for his own life^ is not conmien* 
fiarate to fuch leafes, which at all events are to lad for fuch a time ; 
and if fuch leajfes were to determine at ji.*s death, the • powe^ 
would be nugatory and idle, becaufe without it he might have 
made fuch leafes ; but the power being to make leafes which (hall 
endure longer than the life of j4., thefe leafes, when they are 
made, muft be derived out of the fame root as the cftate of -rf. 
himfelf is, that is, out of the eftate of the feoffees, who for that 
purpofe have a kind oifcintilla juris left in them ^ to ferve fuch fu- 
ture leafes when they are made, 'and by confequence, muft be feifed 
to the ufe of fuch leiTees ; and then the ftatute of 27 H. 8. c. io» 
^refcntly x:arrics the poiTeflion accordingly ; and the power, being 
coeval with the other eftates, may well fubje£l them to the execu- 
tion thereof ; fince he who is mafter of his own eftate, may dif- 
j»ofe of it upon what terms he thinks fit. 

But thfife leafes can only be made by virtue of fuch powers upon Poph. tu 
eftates executed by tranfmutation of pofleftion : therefore, if one 
bargains and fells lands to another by indenture enrolled for the 
life of the bargainee, with power for the bargainee to make leafes 
iox three lives, or twenty-one years ; yet tins is of no efedi to 
give him any fuch power \ for nere is no tranfmutation of the 
pofleffion at law, but only a ufe raifed by virtue of the confidera- 
tion^ to which the ftatute immediately carries a poflcilion, accord- 
ing to that ufe; but for the refidue of the eftate, it continues 
wholly in the bargainor, as it was before ; and then the perfons 
who are to be the leffees being unknown, no coniideration can 
irife from them to the bargainor, and by confequence, no other 
ufe can then be drawn out of him. And if the ufe does not arifc 
at the time of the bargain and fale, it can never arife after ; be- 
caufe when the deed is once perfefted, its operation, as to creating 
any new or further intereft, is then at an end, and confequently^ 
no leafes can be made upon fuch a conveyance, for want of ^ con- 
iideration to raife a ufe to the leflees. 

So, if one covenants to ftand feifed to the ufe of himfelf for Mlidmay't 
life, remainder to his wife for life, with divers remainders over, "^^* 
with a power for the covenantor, for divers good caufes and con*^ M°oorJi44. 
Gderations, to make leafes for lives or years, isfc. this power is 37»- 
perfeftly void, fo that he cannot by virtue thereof make leafes, \^\ 
'even to his fons or daughters, or any other of his blood, much Icfs croft v. * 
to ftrangers) becaufe fuch general confideration can raife no ufe Fauftcn- 
at all, and no averment of a particular confideration can help it, l*,^*** g^'^* 
becaufe his intent appears to be general, with regard to the per- Baynes v. 
fons to take fuch leafes, as to the confideration whereon they are Beifon. 
to be made ; for his intent then was not to demife to one perfon ^k^'^^JJ' 
more than to another \ and fince fuch leafes are to arife and take 
their efFefl: out of the eftate of the covenantor, there muft be 
a confideration to raife a ufe for that purpofe at the time of the 
covenant made ; which in this cafe there cannot be, nvhen tieifhn' 
the perfons vor the confideration are known : and a tl cr«;be no con- 
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fidcration to raife foch ufe at the time of the covenant pttkStcdf 

it can never arife after, btcaufe the further operation of the:4ced 

then ceafes. But upon z feoffment^ fine^ or r^wwry, where the 

eftatc is executed^ and a change of the pofleflion made piefently, 

there, no confideration is requifite to raife any of the ufes ; and 

then, by virtue of the power which is created at the fame time 

with the conveyance itfelf, the leafe may be made at any time 

after. 

Chan. Ca. And yet where one covenanted to (land feifed to the ufe of him- 

loi. 263-4. fgjf f^^ ijfg^ remainder to his cldeft fon, with power for himfelf to 

Gr«n v." leafe a fniall part for forty years, which he accordingly afterwards 

Chandler, did, for a provifion for a younger child ; though at law this was 

^chllf' ^^^ good, yet. the Lord Chancellor Egertotty upon a l?ill in Chan- 

Ca. 91! eery, decreed relief, becaufe the fon claimed by the fame convey- 

[Lord c. J. ance by which the power was limited, and the conveyance was in- 

Jrargu? tended to have been by livery, but that the father was advifed fuch 

mcnt in covenant to ftand feifed would do as well ; and the law in Mild-' 

Bath and ^ tnay^csik was not then adjudged; fo that neither the party 

Mfe" a^ffigns "^r his couufcl did then know but that fuch power was warranted 

the fame , by law. 
reafon for fupporting thclcafe.] 

Godb. 327. A hufband feifed of lands in right of his wife, he and his wife 
pi*4i9« levy a fine to the ufe of themfelves for their lives, and after to the 
ufe of the heirs of the wife ; provifo,. that it fliall and may be law- 
ful to and for the faid hulband and wife, at any time during their 
lives, to make leafes for twenty-one years, or three lives ; and the 
wife being covert, made a leafe for twenty-one years : it was ad- 
judged a good leafe againft the hufband, though made when ihe 
was a feme covert, and although it was made by her alone, by 
reafon of the provifo. This is the cafe verbatim^ as it is put in the 
book : but furely the reporter mud be miftaken ; for, as it is put, 
there appears no power for the wife folely to make leafes, but only 
in conjunftion with her hufband ; therefore the power muft be 
intended for the wife folely, or for the hufband and wife, or either 
of them; and then, no doubt, fuch leafe by the wife alone will 
bind .the hulband, becaufe it takes its efJence out ofthejine^ to which 
both were parties and confenting. 
Bayley v. [One feifed in fee, on his marriage with a fecond wife, fettled 

c[)m* rT"* '^"^^ ^" himfelf for life, then on his wife for life, then on the ifTue of 
^om, ep. ^^^ marriage, then to the ufe of his eldcft daughter by his former 
wife, and to the heirs of her body, ^c. There was a provifo, that it 
ihould be lawful for the wife, during her life^ to demife the premifcs 
to any perfon for fuch term, with and under fuch conditions, rents, 
and refervations, in fuch manner to all intents as tenant in tail niay 
do by datute 32 /f. 8. for the term of one, two, or three lives, 
upon and under fuch refervation^ and rents, and in fuch manner 
as tenant in tail was enabled to do by that flatute. The hufband 
died, and the wife married again, and flie and her fecond hufband 
demifed the premifespurfuant to the power. Two queftions were 
made ; firft, whether the leafe made by the hufband and wife, 
when the power was given to the wife alone, were a good execi\- 
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tlon of the power, or whether it were not fufpended by the mar- 
riage? Secondly, whether this leafe by the hufband and wife 
ought not to have been made by fine ? As to the fir ft queftion, 
the court held, that this was a good execution notwithftanding the 
power. As to the fecond, that no fine was neceffary ; for the 
eftate of the leiTees was not derived from the leflbrs, but arofe out 
of the eftate of the feoffees or releafees named in the original fettle- 
ment : that therefore, nothing more was requifite to the raifing 
of an eftate to the leflee, than what was required by the deed cre- 
ating the power j which was only an indenture figned by the party 
making the leafe, and made in fuch manner as the 32 //. 8. re- 
quires in leafes by tenant in tail.] 

A,^ feifed of a reverfionin fee expeftant upon an eftate for life 8Ca69,7<n \ 
to B.y covenants to levy a fine, i^c. to the ufe of himfelf for life, *F^^^^^' 
remainder to the ufe of himfelf in tail, ^c. with power to -rf. to lock's c*fe." 
make any leafe or leafes in pofleffion or revcrfion of all or any the 3 Mod. 
premifes, provided that fuch leafe or leafes do not exceed J^ttwfch 
three lives at the moft, or twenty-one years^ and fo as the v.Pi^ou. 
accuftomable rent be referved, payable during fuch leafe or 
leafes : a fine is levied accordingly : then ui, makes a leaie to C 
for ninety-nine years, if two lives (hould fo long live, to begin after 
the death ofj9., rendering 14 L per atwum (the ancient rent) to 
him, hi& heirs and affigns, and to fuch perfon and perfons to 
whom the inheritance Ihall after his death appertain ; and if this 
was a good leafe, purfuant to his power, was the queftion ? It was 
adjudged that it was : becaufe the fir ft part of the power was to 
make leafes abfolutely and indefinitely, in poffeflion or reverfion, 
and the reftraint which came after was only that they fhould 
not exceed three lives, or twenty-one years, which this leafe 
does not ; for though it is for ninety-nine years, yet it is deter- 
minable on two lives, which is lefs, Befides, the power being to 
make leafes as well in reverfion as in pofleffion, and for lives as 
well as years, could not have been executed, as to making leafes 
for lives, in any other manner ; for they could not be made for 
lives in reverfion, as they may for years determinable on lives ; * 
and a leafe in fuqh manner was moft confonant to the nature of 
his eftate, which was but a reverfion after the eftate for life to B^ 
But the court agreed, that if one hath power generally to make 
leafes for three lives, he cannot make a leafe for ninety-nine years, 
if three lives fo long live 5 for this is not purfuant to his power, 
which was only to make leafes for three lives ; and there being np 
other liberty given in the power, he cannot vary from it, becaufe 
fuch powers being to charge the inheritance of a third perfon, are 
to be taken ftriftly. 2. It was adjudged, that the refervation wa$ 
good, becaufe fuch leafe, after it is made, comes in by virtue of 
the power above all the limitations, and takes its eflencc, not out 
of the eftate for life, but out of the eftate of the conufees before 
all the other eftates, and then they coming in after, in the nature 
of reverfioners, the refervation to them Is good. 

It was faid by the judges, in ^Keb. that the conftrufton in sKcb. 746- 
Wbitlock'^ cafe^ that a perfon, having power to make leafes fo^r 
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three Hycs, could not make a Icafc for ninety-nine years deter* 
minable on three lives, was too nice, andexprefsly contrary toths 
intent of the parties, 
^ich. Yet in a late cafe, where j4. made a fettlement, and limited the 

8Geo.i. cftate to himfelf for life, remainder to his fon B. for life, with 
Fophami fcvcral remainders over, with a power to Jff, when he came into 
sn B. R. • pofleflion, to afftgn or limit the fame to any woman that he fhould 
rM*Th* n^^r^y> ox for the ufe or in trufifor her^ in lieu of her jointure ; B. 
vidow after- on his intermarriage, by deed reciting his power, demifed the 
Twards filed cftatc tp truftees for ninety-nine years, in truft for her, if fhc 
Cba*** «'"♦ ihould fo long live : though it was agreed, that this was no greater 
pnd*i^rd * eftatc than by the power he was enabled to make, being to deter- 
Taibotheld niine on her death, and that an eftatefor years was, in the eye of 
Ic^wwMt. *^^ ^^^* ^^ fhorter duration than an eftate for life ; yet it was 
cd by the " Tcfolved, that the power being pofitive, and fpecifying what eftate 
power, fay- was to be limited, ought to be conftrucd and purfued ftriftlyi 
illfs'notV t^'^^g ^^ ^"f*^ °^^ ^f ^^ eftate of a third perfon(a): and they 
^^aive, agreed the rule laid down in (b) Whithck's cafe, that all pofitive 
but a biun.. particular powers muft, in all material circumftances, be pofitively 
&':r" and particularly purfued. 

he decreed the defendant to pay all the c.-^fts both at law and in equity. 2 Burr. 1 147. 2 Vez. 644. 
And note, in^ccafeof Zouch v. Woolfton, % Burr- 11^7. the court of King's Bench were of Ojjjn ion, 
fhat whatever is an equitable, ought to be deemed a legal executiou of a power. J {b) 8 Co. 70. Ley. 74. 
Co. 45* S« Rule laid down. 

5Keb.44. One had power in efFeft to make leafes for the lives of A,y J?., 

Alfop V, ^^^ Q^^ ^jjj j^g niakes a leafe to them for three lives, and the life 

of the Ipnger liver of them : this was held to be fufficient within 

the power, becaufe for three lives generally, and for three lives 

and the longer Hver of them, is all one, fince without fuch words 

\% would have gone to the furvivor, 

»Bulf. 216. Tenant in fee makes a leafe for life, and after levies a fine to 

*^'^°*^r'u ^^ ^^^ ^^ 7' ^' ^^^ fifteen years, remainder to the ufe of himfelf 

Kep'. 12; for life, with power for himfelf to make leafes for, twenty-one 

a Roll. years, or three lives in poffeflion ; and the queftion was, if by 

Toxv virtue of this power he might make leafes during the continuance 

J»fipJfwoo<L of the term for fifteen years, or not till after that was ended ? and 

fer curiam clearly, he may make leafes prefently in pofleirion ; for 

the power iflues out of the whole eftate, and by virtue thereof he 

may make leafes in poffeflion prefently, and need not ftay till 

the term end, or the lands come into 'poffeflion ; and the 

termor (hall have the rent referved tjiereon : and they agreed, that, 

fis this power was, he could not make leafes in reverfion, but the 

term of fifteen years was immediately fubjefl: to the power, and 

vvhen that is executed it will charge the poffeflion. 

f>alm.468, Tenant for life, with power to make leafes for twenty- one 

Cro.Eliz. 5. years, rendering the ancient rent, makes a leafe for twenty-one 

J-eon', 35*. years, to begin fuch a day after : this is not purfuant to the power, 

3Lcon.i3p. ^nd confequently void, becaufe /fv tempore it is a future leafe,- 

4 Leon. 64. vi^hjch this powcr does not warrant, but it ought to be made in 

fqph.'^? ' poffeffion 5 for if he might make leafes in reverfion, or {nfuturo^ 

yciv, 222. though byt ^ napntb after, h^ may as vjrell make them to begin 
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twenty years after, or after his death, and fo defeat the inteiit of Cro. jae. 
the power, which beuig to charge the eftates of third perfons, is 3^^^ *^^ 
to be takea ftriaiy. iVaym. ll% 

But where a hulband, feifed of lands in right of fciS wife, made Dyer, 357* 
a leafe for twenty-one years purfuant to 32 H. 8. c. 28. and after, ^^^^^^ 
by a private a£t of parliament it was enabled, that the hufband ^ Leon. 6^ 
ihould have thofe lands for his life, remainder to his wife for life, z Roll, 
and that all leafts and grants thereof made or to be made by the Abr.a6«. 
hufband for three lives, or twenty-one years, referving the ancient 
rent, ihould be good -, and the hufband after madje a leafe of thefe 
lands, to begin after the expiration of the firft leafe ; it was held 
good 5 for the lands bemg in leafe at the yme of the making of the 
aft, the intent of the zGt fcems to warrant fuch leafe in reverfion, 
and the rather, becaufe there was no reftraint from making leafes 
in reverfion, as there is in 32 H. 8. c, 28. which feems implicitly 
t9 give a power of leafing them^in reverfion : but fhey agreed, that 
if the lands h^d not been in leafe at the time of making the a£l:, 
or if a leafe had been made in pofTefTion purfuant to the afl:, the 
hufband could not in either of thefe cafes have made a leafe in re- 
verfion, or to begin at a future time ; becaufe then the power 
might well be executed by making leafes in poflTefTion, which here, 
having but a reverfion himfelf, he could not. It was alfo held, 
that a commifEon from the queen to make leafes for twenty-one 

Jears, to fave her the trouble of making them, would not warrant 
eafes in reverfion. 

[So, tenant for life of the reverfion of lands that were in Covcofryv, 
leafe for lives, by virtue of a power under a fettlement, (providing ^**''*"^^* 
" that it (hould be lawful for every perfon who fhould be aftually ^J*^' ^^ 
^* feifed of the freehold of the piremifes limited in ufe, - to make 
** leafes of any part thereof which had been ufually Ictten for lives 
** or years, of which he fhould be fo actually feifed by virtue of / 

** the limitations aforefaid, by indenture, for any term not ex- 
^* ceeding twenty-one years, or determinable on one, two, or three 
** lives, ^c. fo as there were not in any part of the premifes f6 
** leafed at any one time, any more or greater eflate or eftatefe 
'* than for twenty-one years or three lives, or for any number of 
" years determinable upon three lives,") made feveral leafes for 
nincty-nine, to commence from the death of a remainipg life 
in a former leafe. And the queflion was* if thefe leafes were 
purfuant to the power ? It was objefted, that they were leafes in 
reverfion. But it was anfwered, that when a man made a fettle- 
ment of the reverfion ot lands demtfed for life or years to the ufe of 
one for life, with power to make leafes generally ^ he m^ make a 
leafe during the continuance of a former leafe, to commence after 
the former, as otherwife his power would be inefFeftual. 

However, where C. under a power to make leafes for one, two, Baynes t. 
or three lives, or for twenty-one years, referving the ancient rent, 2f*^^' ^" 
demifed to B. for twenty-one years, to commence after the death ^'^. But 
of /. and jif., who were tenants for life at the time of making the this cafe did 
fettlement, and who lived for feveral years after 5 it was holdcn, ^"1^5^^* 

that **^^'"'°' 
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but was td- that the power was n6t well executed^ the leafe being to com-« 
jouraed, mencc infuiuroA 

other queu •' ** 

Uons arifing therein. And it ii obfenrablC) that the court are Hated by the reporter, to have founded 
their refolutlon on this point on the cafe of Siocomb v* Hawkins, as reported in Yelverton, 222. » and 
•n that of SufTex v. Wroth, as cited a Roll. Abr. 261. and 6 Co. 33., buth of which cafes, as cited in 
the reporters referred to, apply only where revei'fionary leafes are made under a power attaching upon 
cAitti in foffefun, Pow. on Powers, 419. 

% Roll. Abr. One pofiefled of a manor for ninety-niae years, by his will 
*^Grec^*^* dcvifes it to ji, his wife for her life, with power to let ^ Jet y or make 
»djudged*on ejlotes out of itf and that in as ample manner as I myfelf mighty if I 
afpcciai ^ere living: and after the death oi A. he devifes it to B. his 
^' daughter, and the heirs of her body begotten, and dies, and A. 

being his executrix, confents to the devife, and after makes a 
leafe of part of the (aid manor to C. for ninety-nine years, if three 
lives fo long live, and dies : this was adjudged a good leafe againft 
B, the daughter ; though it was obje6):ed, that (he had power to 
difpofe of it only during her own life, becaufe otherwrfe (he might 
defeat the remainder limited to the daughter. But the court held^ 
that the difpofition made by her fliould continue after her death, 
otherwife the power would be merely idle, fince without it {he 
might have difpofed of it during her own life, 
Lrr. 176. One feifed of lands in fee makes a leafe for ninety-nine years^ 
Sid. 260. ^ jf three lives fliould fo long live, and after fettles the reverfion on 
Keb. 778. * himfelf in tail, with power to make leafes for one, two, or three 
910. Opcy lives, or for twenty-one years in poffeflion ; and after he makes a 
Aus^'^ftfwif leafe for twenty«one years, to begin after the expiration of the firft 
Chan. Ca. leafe ; and if this was purfuant to his power, was the queilion ? 
J7* And the court agreed, that where tenant in poffeflion makes a 

fettlement with power to make leafes generally, there, he can only 
make leafes in poffeffion ; but where he that makes the fettlement " 
had only a reverfion at the time, there, he may make leafes out of 
that reverfion ; for that agrees with the intention of the parties^ 
which is to be the guide in the conftruftion of all fuch powers : 
' but here, the power being exprefsly to make leafes in poffeffion, 
this leafe, which was of the reverfion only, is not within the 
power, as the court feemed to agree 5 though it was urged, that a 
leafe inprafenti of the reverfion was confonant to the intent of the 
parties, and fuch a leafe in poffeffion as the na^ture of his eftate 
Cro. Jac. would admit of ; ideo iqtmre ? And Mte^ the cafe of siocomb and 
318. .sio. Hawkins, as it is reported in Cro, Jac. feems to impeach the di- 
Hawkin's vcrfity agreed on by the court ; for there it is put, that tenant in. 
yeiv.*22. fee of a manor, which was then in leafe for years, levies a fine 
^ ^* thereof te the ufe of himfelf for life, remainder to his eldeft fon in 

tail, with power for the tenant for life to make leafes at any time 
for twenty-one years; and before the firft leafe expired the tenant 
for life made a leafe for twenty-one years, to begin after the de- 
termination of the firft leafe, and died ; and though the fettlement 
itfelf was of a reverfion, and the power general, yet this leafe in 
reverfion was. adjudged void;' for that, as the court faid, it ought 
to have been a leafe in poffeffion ; but Teherton^ who reports the 

fame 
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lame cafC) mentions it as a fettlement 6C lands in pofleflioni and 
that the tenant for life made a leafe for twenty-one years, and 
after, before the expiration thereof, made another leafe for twenty- 
one years, to begin after the expiration of the firft leafe ; and this ' 
fecond leafe was adjudged clearly void, and contrary to the mean- 
ing of the powq;r. 

Devifee for life, with power to make Icafes for twenty-one Leon. 147^ 
years, whereupon the old accuftomed yearly rent (hall be referved, ^* ^^^' 
makes a leafe for twenty-one years, under the old rent, i^c* and 
a year before the expiration of that leafe he makes a leafe to 
another for twenty-one years, to begin prefently : this leafe feems 
to be good within his power as a concurrent leafe, becaufe it is no 
charge upon the reverfion, nor is there any more than twenty-one 
years in toto againft the reverfioner ; but this power would not 
warrant the , making of leafes in reverfion ; for then he might 
charge the inheritance ad infinitum. 

[Lord Ferrers was tenant for life under a fettlement in which Goodtlrie ▼, 
there was a power, for the tenants for life, refpeEiively^ when ^"°"f*"» 
they fliould refpe£lively come into and be in a£iual poifeiEon of Sce"Se^ ^ 
the premifcs fettled, by indentures under their hands and feals, to. power «t 
demife all or any of the faid premifes, or any part thereof, in pot ^*^|«>/^^ 
feffion, but not by way of reverfion or future intereft, l^c. Eart '^ ' 
of the premifes fubjeft to the power were let by the agent for 
the tenant for life by agreement in writing, from the i^th Marcb 
1775, ^® occupy till the loth March 1776, to three perfons, and 
the reft was at the time of the leafe in the occupation of tenants 
at will. Afterwards, on the 1 7th of Augtifl 1775, Lord Ferrers^ by. 
indenture, reciting the power, demifed part of the premifes to the 
defendant for ninety-nine years, from Lady-day then laft, if (he 
fhould fo long live, at the yearly rent of, £5*^ . It was obje£led to 
this leafe upon motion, for anew trial, (the defendant, the leflee, 
having gotten a verdift in ejeftment brought by the remainder- 
man to recover the premifes leafed,) that it was a leafe in rever-r 
fion, and therefore, contrary to the power and void ; for it was 
contended that Lord Ferrers^ at the time of this demife, could not 
grant an immediate leafe in pofleflion, becaufe part of the premifes 
were then let, under an exprefs agreement, for a term, of which 
feveral months were then to run ; and though the reft was ftated to 
have been in the hands of tenants at will^ yet, as the law then 
flood, they muft be confidered as tenants from year to year, and 
entitled to fix months notice. Lord Ferrers^ it was infifted, could 
not have brought an eje£lment againft any of them at the time of 
the demife, and therefore had no immediate pofleflbry right ; fuch 
right, and the right to recover in ejedkment being convertible^ It 
made no difference to this queftion, that the fubfifting leafes were 
not by deed, fince a parol leafe for three years, or lefs, was equally 
leffedual with a leafe by indenture ; and the court could not draw 
the line, and fay, that a leafe granted under a power like the pre- 
fent, fliould be good although there was a fubfifting term oifeven 
months at the time of granting it ; but fliould be void if there was 
^ fubfifting term iox /even years : the legiflature only, or the parties 

could 



could dfaw fach a line. Sir Orlando Bridgman, the father of con^ 
iwyancers, and who probably invented thefe powers, laid it dovtrn, 
it was faid, that all leafes, where there was a particular eftate out, 
were leafes in reverfion. And the interpofition of the legiflature 
in 4 Geo, 2. r. 28. § 6. to enable landlords to renew leafes for Uycs, 
although the under-tenants fhould not likewife furrender, corrobo- 
rated this doftrine. But it was anfwered by the other fide j 
firft, that the tenants afiented to this leafe, and furrendered their 
poffeflion before the execution of it* in order to make it valid. 
This had been exprcfsly left by tlie judge to the jury, who found 
diat the defendant was in poflfeffion at the time of the execution. 
Secondly, that if the jury had not found the leflee to have been 
in pofleffion^^fV/ tbh would be good as a concurrent leafe z for this 
Read v. Najh was cited, and the reafon there given for fupporting 
Ae leafe was faid to be a ftrong one ; namely, that the inheritance 
was not charged in the whole with more than twenty-one years. 
No authority, it was faid, had been cited againft this c^fe, nor any 
anfwer given to the reafoning in it. Thirdly, that, in refpefl of 
the power, all the fubfifting leafes were leafes at will 5 there was 
no outftanding leafe as againft the remainder-man ; he would not 
have been bound to give the tenants notice to quit, but might hare 
entered upon them immediately 5 for, except in the cafe of leafes 
under the power, (and thefe were not in many refpefts according 
to it,) the pofleffioh would devolve upon him the inftant of the 
death of the tenant for life. And for thefe reafons, the court 
i^nanimouily held the leafe to be good, notwithftanding this 
obje£lion.] 
• Co, 76.1. Tenant for life, with power to make leafes for three lives, or 
Ron. Abr. twenty-one years, cannot make fuch leafes by letter of attorney, 
^ * by virtue of his power ; becaufe fuch leafes not being derived out 

of the intereft of the tenant for life, but by an authority derived 
from the tenant in fee, and to charge the eftate of third perfons, 
the truft for that purpofe is perfonal, and cannot be delegated to 
another. 
Koy,6S. A> makes a leafe to 5. for life, and after levies a fine to the 

^^•. life of C for life, remainder to himfelf in fee, with a provifo or 
power to make leafes for twenty-one years, or three lives, and 
that the conufees fhould ftand feifed to fuch ufes \ afterwards A^ 
covenants to ftand feifed to the ufe of Z). in tail, with divers re- 
mainders over, and after grants the reverfion aforefaid to E. for 
life, who diftrains B. and avows ; and judgment was given 
againft the avowant ; becaufe by the covenant to ftand feifed, ^c. 
A* had deftroyed his power of making leafes, and, by confe- 
quence, the grant to jB. not being derived thereout, could not 
affcfl: any of the preceding eftates. ^ 
1 Chan. Ca. One hath power to make a 4eafe for ten years, and he mak^s a 
a^. Pawcy j^j^fg fj^y twenty years ; yet in equity this is good for ten years, 

"*' and fo it has been fettled feveral times. 
Chan. Ca. One having power to make leafes for twenty-one years in pof- 
^^GoMvuf ^^^**^"> "^^^^ ^ *^*^^ ^^ ^* ^^^ twenty-one years in truft for the 
^^^^ ' payment of debts 5 but the leafe was made to commence kom a 
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fime to come, and fo not purfuant to the power ; yet, being made 
for the payment of debts, was fupportcd in equity. 

(Tenant for life of eftates fituate in Ireland^ with full power of Comumn 
making leafes for any term not exceeding thirty-one years or three J* ??""«. 
lives, to commence in poffejfton^ at the bell improved rent that could p^^. «k 
be had for the fame, made a leafe ^^from the date for and during the 
*^ natural life and lives of thret perfons and the longefl liver oftbem^ 
** or^ forthe termy time^ and fpace of thirty^^ne years ^ to commence 
<* from the date^ which fhould lafi longefl j from thenceforth hetct en-- 
•* filings fully to he complete andendedP On an ejedtment brought^ 
in the court of Exchequer in Ireland^ by the heir at law and re- 
mainder-man, and a fpecial vcrdift returned thereon, thequeftioa 
was, whether this leafe was good within the terms of the power ? 
On argument before the barons, it was adjudged that it was good^ 
which judgment was affirmed on a writ of error in the Exchequer- 
chamber there, before the Lord Chancellor of Ireland^ affifted by , 
Lord Annaly^ the Chief Juftice of the court of King's Bench, the 
conftituent members of that court. But Lord Annaly having de* 
livcred his Opinten for reverfing the judgment, a writ of error was 
brought in parliament. It was there argued on the part of the 
remainder-man, that the leafe was bad, for that it was in mani- 
feft oppofition to the power j becaufe, inftead of being a leafe for 
one or other of the terms exprefsly, as the power direfted, it was 
a leafe for the one or the other as cnance fhould direft ; and that 
he, being a purchafer for the mod valuable of confiderations, had 
a clear right to exad: a ftrift performance of the condition an- 
nexed to his father's power of leafing. But it was contended on 
the other fide^ that, in cafes of this kind, all a remainder-man 
could reafonably expe£l: was, that an eftate, when it came to 
htm, (hould not be charged beyond what it was the intention oi 
the fettler to allow thofe who flood before him to charge it. That 
it would not be fo by the leafe in queftion, if it were conflrued 
as a good leafe for three lives, and no longer. That courts of 
lawy who, in modern times, had adopted the fame rules of con- 
ilrudion which prevailed in courts of equity, in the conflru£lioti 
of powers and of the inftruments by which they were executed^ 
would, when they had been exceeded, correal the excefs, an^ 
fupport the execution fi far as it was warranted by the power. 
That the leafe in queflion, fo far as it was a leafe for three lives^ 
was clearly warranted by the power ; and this was apparently the 
primary objedl of the parties. Befides this, they had a fccond 
olne£l in view, v/hich was to fecure the eflate to the Icffee for 
tiurty-one years, in cafe the leafe for lives fhould determine fooner- 
Btit this, whether it was confidered as concurrent or contingent^ 
was not warranted by the power. — ^The leafe was adjudged good; 
and the judgment affirmed.] 

If one makes a feoffment in fee to the ufe of himfelf for life, Moor» 514, 
^ith power to demife, leafe, grant, or devife the lands for three ^"- ^*5- 
lives, or twenty-one years, yet this gives him no other power in Vtmll^l 
cfFcft than to limit the ufe of the land for three lives, or twenty- 3 Kcb. sis^ 
one years j for all leafes to be made by him by virtue of fuch fj*^^^^^^^ 

power 
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way to make powcr ukc their efleiicc out of the original fcofFmcnt : thcrcfoiCi 

■oliwry } jf ^^ makes a leafe for three lives, and makes livery of the land, 

tblwghHt ^^^^ ^^ ^ forfeiture of his own eftate for Jife ; becaufe he himfelf 

no forfeit- being only tenant for life, cannot out of that eftate make fuch 

V^^u^i^ leafes ; and when he takes uppn him to make livery of the land, 

ing of thV ^^ takes upon him to make the leafe as owner of an eftate fuffi- 

deed the cient for that purpofe, which he is not j and to make fuch leafes 

'ff^^'^'d "^ livery is rcquiiite, becaufe they taking effeft out of the firft 

then the feoffment, the livery made upon that is fufficient to fupply all the 

Kvery comes future limitations to be made in purfuance thereof. But if he 

tfw late* purfues the words of the power, and fays only, / demi/e or leafe 

fuch lands to you for three liveSy this is fufficient, and will be taken 

in execution of the power a good leafe for three lives. So, if he 

only fays, / limit the ufe to you for three lives, &c. this likewife is 

fufficient, becaufe this in eftefl is the fubftance of his power, and 

tlie ftatute prefently carries the poiTeffion after fuch ufe. So, if 

one hath power only to limit new ufes, and he gives or dcvifes, 

i^c. the land itfelf, this is alfo good, and enures to a limitation of 

the ufe, becaufe the ufe is but an equity to have the land itfelf, 

and when he gives, demifes, or devifes the land itfelf, he alfo gives 

all his ufe and equity therein, and then the ftatute executes the 

- pofleffion accordingly. 

Carth. 4*7- It was found by a fpccial verdiil, that -^., being feifed of the 

8. aSaik. manor of A/"., did, on his fon's marriage, fettle the fame to the 

5 Mod. 244. ^^^ of himfelf for life, and after to the ufe of his wife for life, 

378, Ld. then to the fon in tail j with the following provifo or power ; viz. 

Rayra.267, ^^^^ it fhould be lawful for the f aid A. during his life y and for his 

Cortyns,t7. .^ / 7.7 1 ^ 1 - 1 'f-/- 7 77.7 1 > 1 r 

pi. 25. ivtjey after bis deaths dun fig her iijey by deed indented to make leajesy 

Winter v. either in poffeffion for the term of one, two, or three lives, or for the 
Lo¥eday. ^^^^ of thirty one years , or for any other term or terms, number or 
■ numbers of years, determinable upon one, two, or three lives, or in r^- 
verftonfor one or two lives, or for thirty years, or for any other term 
or number of years, determinable upon one or two lives ^ fo as fuch 
demife be not made of any the ancient deimfne lands, parcel of the/aid 
manor, or of any other lands which for the fpace of feven years have 
been ufed as demefne lands, and fo as the ancient rent be referved : 
afterwards A. by deed makes an abfolute leafe for thirty years of 
. copyhold lands, parcel of the fame manor, which were in the tenure 
of J, S, for the term of two lives, to commence after the two lives 
then in being. And in this cafe it was held by Holt, Chief Juftice, 
burton and Eyre Juftices, contra Rohefby, i . That a leafe of copyhold 
lands was not warranted by the power, being within the exception 
of ancient demefne lands, all copyhold lands being ancient demefne, 
it being an infeparable quality of every copyhold, that it was time out 
of mind parcel of the manor. 2. It was held by the faid juftices, 
againft Rohefby, that a leafe for thirty year^ abfplute in reverCon 
after two lives, might be made by J/, or his wife of any lands 
which were in their power of leafing •> and herein Holt held, that 
a leafe to commence at any day to come, is properly a leafe in re* 
verfion ; but in this cafe it fignifies a leafe to commence after fome 
intereji in being at that very thne nvhen the leafe in reverfwn was 
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' UM^tf; that this power to leafe for life in reverfion muft be taken 
to be a Icafc of the reverfion itfelf, and not a concurrent leafe, 
and that it cannot be otherwifc, bccanfe a freehold cannot com- 
mence infuturo\ and where there is a power given to make leafes 
in poiTedion and reverfion, in fuch cafe if a leafe is made in pof- 
feffion, and afterwards fome life drops, he cannot make a new 
leafe in reveifion of the fame lands, becaufe his power is executed 
by making the firft leafe : that where a qualification is annexed to 
a power of leafing, which, if obferved, goes in deftruftion of 
the power, the law will difpenfe with fuch qualification ; as where 
there is a power to make a leafe of a manor, or of any part 
thereof, fo as the ancient rent be referved, yet he may by thia ' 

power make a leafe of the fervices, parcel of the manor, upon 
which no rent can be referved ; othcrwife the exprefs power would 
be defeated. 

A man made a voluntary fettlement on his fon for life, and <Abr. e^^ 
after to his firft and other fons in tail, with power to the fon to q^^- ^ , 
make a leafe in pofiefiion for ninety-nine years, determinable on Gooding * 
three lives, and alfo to make leafes for fixty years, to cominence 
after his death, if he had ifTue male, to continue fo long as he 
had ifTue male : the fon makes a leafe to his father in truft for one 
of his younger children, but the leafe was not purfuant to the 
power ; yet it was decreed good, and taken to be a leafe made by 
the father after a voluntary fettlement. 

[The Duke of Montague was tenant for life, without impeach- Earl of Gar- 
ment of wafte, with power to leafe " referving ancient and ac- w^*" ^* 
** cuftomed rents, heriots, boons, and fervices/' under which ^^]^* 
power he granted feveral leafes. In the former leafes, the tenants jy^S^ cited 
covenanted « to keep in repair :*' in thofe granted by the duke '°^^ ^""' 
that covenant was omitted. The Lord Chancellor, after taking 
fome days to confidcr of it, was of opinion, that that covenant 
was a boon, and beneficial to the remainder- man; and held thefe 
leafes void for want of it. He faid, that he was clear upon the 
argument ; but he took time, becaufe there was no cafe in point. 
The more he thought of it, the more he was convinced. The 
principle he refted uppn, was, ** that the ejiate htujl come to the re- 
** mainder-man in as beneficial a manner y as ancient holders held it J* 

Under a power requiring the beft rent that can be reafonably Taylor v. 
gotten, to be referved payable during the term, there muft be a ^^rdc, 
covenant for payment ; for under a mere relervation, it is not 
payable till entry 5 and therefore, in faft, may never be payable 
during the term, Befides, if there be no covenant to pay the 
rent, the leafe may be affigned to a fucceffion of beggars. There 
muft alfo be a claufe of re-entry ; elfe the ground may be unpc- 
cupied without any, or at leaft a fufficient diftrefs upon it, fo that 
the remainder-man can neither have his rent nor his land. The 
want of a counterpart too is an unufual omiflion, and very pre- 
judicial. , 

But if the covenants be upon the whole fuch as leave the par- Pow. on 
ties on the fame footing as under former leafes, their differing in P<^w»»> 
trifling circumftances will not be material. Thus, it was objefted GoJdtiu* 

to 



j€o lUaCMr flnH Cermjer for Ifeatis; 

^.Vmnath to the Covenants in the leafe from Earl Ferrers to Mrs, Funuean^ 
fcil^'1^6^* (by one of which (he covenanted, that flie would pay half the 
>ir**H • lanA-tax, amounting to 7/. 10/. by the other of which the earl - 
covenanted for himfelf, his heirs, &r. to free her from tithes and 
•from levies and payments to the church,) that the covenants in 
the leafe were not fo beneficial to the remainder-man, as thofe in 
the ancient leafes ; for that in the former leafes, the tenants cove- 
nanted to pay all duties and taxes, except the land-tax ; that church 
dues were particularly, by law, chargeable on the occupier ; but by 
.that leafe the bndlord covenanted to free the tenant from tithes 
and all levies and payments of the church. The new covenants 
.were therefore lefs beneficial to the remainder-man, than thofe 
in the former leafes. By the court — ^The power made no men- 
tion of covenants. The ground^ therefore, muft be, that the prc- 
fent covenants were a fraud on the power, by lefTening the value 
of the refervation; but on confidering them fully, it appeared, 
that what is thrown on the landlord was compenfated by what 
•was paid by the tenant. She was to pay half the land-tax. As 
.to the churchrdues, the covenant feems to be collateral, and not 
to go with the land, or to bind the remainder-man, refembling a 
covenant for quiet enjoyment. But if it did go with the land, 
there was no pretence of fraud on the power ; the 30/. were, 
Jbondfidey referved as an ancient rent. What was ftipulated with 
regard to tithes was of no confequence, fince none were pay« 
able. 
Oocv. As under a power to leafe referving the ufual covenaniSj the 

•^^^» omiflion of a ufual covenant will vacate the leafe, fo the intro- 
Kcp. 705, du£tion of an unufual covenant in fuch cafe will have the fame 
effed. Thus, where a tenant for life made a leafe under a power 
in thofe terms, containing a provifo, <^ that in cafe the premifes 
«* were blown down or burned, the lefibr, or the perfons who 
" for the time being fliould be entitled to the freehold and inhe- 
** ritance, fliould re-build, otherwife the rent (hould ceafe," the 
leafe was adjudged to be void ; the jury having exprefsly found 
fuch covenant to be unufuaK 
L«ra Mans- It is no ob}e£lion to a leafe under a power << that it is in trufl: 
ficw. Burr. %t foy hjjjj ^Jjq executes the power,*' provided the legal tenant be 
^^ bound, during the term, in all requifite covenants and cou«« 

ditions.] 

(K) By what Form of Words Leafes may be made. 

TtERE it may be laid Jown for a rule, that whatever words* are 
^" fufiicient to explain the intent of the parties, that the one 
fiiall deveft himfelf of the poffeflion, and the other come into it 
,fdr fuch a determinate time, fuch words, whether they run in 
the form of a licence, covenant, or agreement, are of themfclves 
Sufficient, and will in cohftruftion of law amount to a leafe for 
years as efFe^lually as if the moft proper and pertinent words had 
. been, made ufe ot for that purpofe : and on the contrary, if the 
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mod proper and authentick form of words whereby to defcribe 
and pafs a prefent leafe for yearsi are made ufc of, yet if upon 
the whole deed there appears no fuch intent, but that they are 
only preparatory and relative to a future leafe to be made, the law 
will rather do violence to the words, than break through the in- 
tent of the parties : for a leafe for years being no other than a 
contra^ for the pofleflion and profits of the lands on the one fide, 
and a recompence of rent or other income on the other, if the 
words made ufe of are fufficient to prove fuch a contraft, in what 
form foever they are introduced, or however varioufly applicable, 
the law calls in the intent of the parties, and models and governs 
the words accordingly. 

My Lord Coke tells us, that the words demife^ grants betale, and Co. Lit. , 
to farm-let f and whatever other words amount to a grant, may +5'J>- 
ferve for a leafe for years. 2 Mod. 25^1. 

So, he fays, dedi is a fufficient word to make a leafe for years. Co. Lit. 

301. b. 

But there are feveral other words which are equally fufficient Bro. tic. 
to make a leafe for years ; therefore in cafe of the king, if he L«afcs,7r. 
makes a leafe for years, under the Exchequer feal, in thefe words; ti2. '*'* 
fdatis quod nos commiftmus cujiodiam of fuch land to fuch a one^ Co. Lit. 
this is a good leafe, and the leflee may plead it as a demife or leafe +5; b. 
of the land itfelf; for this fufficiently (hews the intent of the *^°-^7«a-^ 
king to part with the poffcffion of the land for the time, and 
therefore amounts to an efiedlual leafe ; and this being the ufage 
in the Exchequer, all other courts are bound to take notice thereof. 

So, if one only licence another to enjoy fuch a houfe or land 5 H. 7. i. 
till fuch a time, this amounts to a prefent and certain leafe or ^n- 1*9* 
intereft for that time, and may be pleaded as fuch, though it may lid.Vs.^** 
be alfo pleaded as a licence \ and if it be pleaded as a leafe for Mod. 14. 
years and traverfed, the leflee may give the licence in evidence to * ^ev^^' 

prove it. ^ ' 3 Kcb, 761. H«rd. 366. 

[So, where the owner of a houfe and brew-houfe, entered into Right v. 
partnerfhip, and afligned one-fifth, and covenanted that the part- P'f^o'* 
ncr fliould refide in the houfe, fa"^. it was holden, that he could ^aoS?' 
not maintain an eje<^ment againft the partner contrary to his own 
agreement. Befides, that as a licence to inhabit, it amounted to a 
kafe.] 

So, if.^. by articles covenants with -B. that he Ihall have or Leon. 136. 
enjoy fuch land for fuch a time, this is a good and effeftual pre- |^3- Cro. 
fcnt leafe, becaufe here are fufficient words to prove a contraft, owcn/J^ * 
that the one {hall relinquifh the poflieffion, and the other come RoU. Abh 
into it. But if the covenant had been with B., tliat C. a third ^47-^^ ^ 
perfon ihould have or enjoy fuch lands of A. for fuch a time, \\tx, tit.^* 
or that the executors of B. fhould have or enjoy it for that time, Affiici 
this would be no leafe to C. or the executors of 5., but only a P^' *'*• 
bare covenant with B. : for when thefe words have their natural 
Mid binding force as a covenant with J5., they cannot at the fame 
time have a difierent conftru£i:ion, and amount to a leafe to C. 
w the executors of B*, who are ftrangers to the contrail aod no 
ptrties to the ilecd. and when thofe executors of JB, are not yee 
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iifl ^; neither can thefe words amount 16 a leafe to B.^ b^cattfe 
the intent is manifcft that he himfelf is to have nothing in the 
land, but is only a truftcfe of the covenant for C. or his executors* 
And further, if thefe words (hould amount to a leafe to C. or the 
executors of jB., when they came in ejjiy this would take off from 
their operation as a covenant with J?.; for the fame words cannot 
at the fame time have two different conftru£lions and operations ; , 
and it cannot be faid they are a covenant with B, by the firft 
words, and a leafe to C. or the executors of B, by the laft words; 
for that C. or the executors of B. fliall enjoy the land, is the very 
explanation of the covenant with £., and gives life and force to 
it, and without that he covenants with J?, for nothing ; for till 
thefe words are added, the covenant with B. is but a dead letter, 
and has no meaning or fenfe in it. 

So, where one by articles covenants, grants, and agrees with 
J, S. that he (hall have fuch lands, or have, hold, and enjoy fuch 
lands for fo many years, thefe are words fufficientto fliQw a pre- 
fent contract for the leflee's enjoying of thefe lands, and there- 
fore amount to a prefent leafe of them as effedlually as if there 
had been the words dimiftt^ locavitj or fuch like : and though there 
were in the fame articles a covenant to make a good and perfedl 
' leafe, as counfel fiiould advife, yet that would not prevent or dc- 
ftroy the operation of the firft words as a prefent leafe ; fuch co- 
venant only being /'// majorem eautelam^ that the leflee might re- 
quire further affurance by fine, or the like, if he found it necef- 
fary. And the difTerence is, where fuch articles, by way of co*- 
venant, are made by him who is owner of the lands ; and where 
they are mnde by a (tranger, or one who has then nothing in the 
lands': in the firft cafe, they amount to a prefent and abfolutc 
leafe \ but not in the other, becaufe a man cannot be fuppofed to 
leafe what he has not : or if it might be fo fuppofed, yet when 
it appears in the very articles that he has nothing in the lands, his 
covenant then can have no other conftruftion, but that he will 
procure the owner of the lands to permit the covenantee to hold 
and enjoy thofe lands ; which is the proper and natural interpre- 
tation of the words of the covenant, when he himfelf has nothing 
whereof to make a leafe. 

A controverfy was between two perfons touching a leafe for 
years, which of them had title to it, and they fubmitted to the 
award of "J, S., who awarded that one of them (hould have the 
land ; this was held to be a good gift of the intereft of the land, 
that is, an award, that the whole leafe, or intereft in the land 
for the term then to come, belonged to one, exclufively of the 
other.. But if the award had been, that the one fliould permit 
the other to enjoy the term, this, it is faid, would not have given 
him the intereft in the land, nor would amount to a leafe 5 that 
is, as I fuppofe, becaufe the -permiffion being to come from the 
other party, the intereft muft be fuppofed to be and continue in 
him.; and therefore it could not amount to a leafe, or an award 
of a leafe : not to a leafe, either from the arbitrator or the other; 
not from the arbitrator, becaufe he had nothing in the land, and 

was 
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was only to award what the other (hould do ; not to a leafc from 
the other, becaufe it was only the afl: and award of the arbitra- 
tor 1 neither could it amount to an award of a leafe from the 
other, becaufe it was only that he fliould permit the other to en- 
joy the term, which he might do without making a leafe ; and 
the words being fpoken by the arbitrator, who was a third perfon, 
cannot have the fame operation, as if they had been fpoken by 
one who had intereft in the lands, but muft be taken according 
to the literal fenfe and meaning thereof. 

Articles indented in writing were made between A, and B, in Cro.Eilz. 
this manner: Imprimis^ it is covenanted and agreed between the ^^^' ^oo»*j 
parties, that A, doth let fuch lands for and during five years, to roil' ^br. 
begin at Mich, next follov/ing, under lo/. a-year rent; or pro- 847. 
vided that the leflee (hall pay 10/. at Mich, and Ladv-da\. by even * /^°"' 

1- 1 'irir-i • ^ ^ "^'f Abr. 440, 

portions, dunng the term : alio the laid parties do covenant, that paim. 201. 
a leafe ftall be made and fealed, according to the efFeft of thefe 
articles, before the feaft of All-Saints next enfuing : this was 
held to amount to an immediate leafe, by reafon of the firft 
words in the prefent tenfe, and that the laft words were only for 
making fuch a leafe in writing for further affiirance j and the ra- 
ther here, becaufe the leafe to be fealed was to be made after the 
beginning of the term. 

One faid to another, ** you Jhall have a leafe of my lands in D. 2 Bendl, 7. 
^^ far twenty-one years ^ P^yi^g therefore 10 1, per ann., make a leafe Mo<^f> pl- 
•* in writings and I will feal it :" this was agreed by all the juf- lij^. ^^7' . 
tlces to be a good parol leafe for twenty -one years, though no 306. 
writing was made of it, (being before the flatute of frauds,) for 
the intent of the parties was fufficiently exprefled, and the making 
of it in writing was but for further affiirance, and left to the 
leflee, if he thought it neceflary. 

One made his will in this manner : ^^ / have made a leafe to a Bendl 3^ 
" J' S- for term of twenty -one years y paying hut 20 x. rent ;" this 
was held a good leafe or devife by the will for twenty-one 
years, and that the word have (hould be taken in the prefent 
tenfe, as dedi is in a deed of feoffment, to comply with the intent 
of the teftator. 

[On the 28th of iVbv. 1760, John Abrahall znA P. Lloyd tn^^ Baxter t. 
tcred into an agreement (damped with a two (hillings and (ix- 281^^*-. 
penny (lamp) with the defendant Browne, whereby they agreed, 573. 
** with all convenient fpeed to grant to him a leafe of, and they 
" did thereby fet and let to him,^ the premifes in qucftion, to hold 
for twenty-one years, at the rent of 290/. per ann. payable half* 
yearly " to the leffors :** the leafe to contain the ufual covenants, 
and certain fpecial ones, in one of which the words *^ this demife'* 
occurred. The defendant entered in purfuance of the agreement, 
and paid rent up to the ift of March 1774. The court held, that 
thia was a good leafe in prafenti, with an agreement to execute a 
more formal and perfedi leafc infuturo. The operative words let 
and fet are in the prefent tenfe* A reference is alfo made to this 
Jfmife. There have been fourteen years uninterrupted occupa* 
tioa under it, and five or fix of them fince the title of the leffor 
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by the parties : yet they do not amount to a leafe, but arc only 
preparatory covenants or inftruftions towards a leafe, and never ' 
were intended to have the force or efFeft of a leafe themfelves j 
befides that, the word contented imports only an approbation of 
fomething to be done after. This cafe is cited in {a) Cro. Jac, [a) Cro. 
in this manner: that if one covenants and grants witli another j'**^*'?*- 
that he (hall have and hold fuch lands for ten years, that this is a 
good and abfolute leafe fpr that time ; but if he covenants and 
grants that he fliall enjoy thofe lands for ten years, this is no 
leafe, becaufe it founds only in covenant, ^are of the difference 
between holding and enjoying^ for there feems none ; therefore the 
cafe muft be miftaken. 

[On the trial of an ejeftment the defendant produced in evi- Gooddtie 
dence a leafe, as he dated, of the premifes in queftion, but which v. Way, 
appeared to be an agreement upon paper, unjlamped^ and not under Rep! 73c. 
feal, between the Earl of Abingdon^ under whom the leflbr of the 
plaintiff claimed, and the defendant's father. In the fubfequent 
part of it were thefe words, viz. " And further the faid Earl of 
" Abingdon doth hereby agree to let, and the faid Richard Way 
" agrees to rent and take for the term of feven, fourteen, or 
" twenty-one y^ars, in cafe the faid Earl fhall fo long live, at and 
** for the rent of 1400 /. a year, to be paid half-yearly, (the faid 
^< Earl to pay or allow all manner of tithes and taxes, both or- 
•^' dinary and extraordinary,) all his eilate, isfc» at Rycot* It is 
" agreed the faid Richard JVay (hall enter on all the faid premifes 
" immedii&tely, but not commence payment of rent until Lady-day 
<< next. It is further agreed, that leafes with the ufual covenants 
" Jball be made and executed by the patties on or before Michaelmas 
« next.'- On the produftion of this it was contended, that this 
being produced as a leafe, and not being ilamped, could not be read 
in evidence ; and the judge being of that opinion, the plaintiff had 
a verdi£):. But on a i^otion for a new trial, the court were of 
opinion, that it was w/a leafe. The cafe in Noyy 1 28. of Sturgeon 
V. Payntery they faid, is in point. In the prefent cafe, there is 
alfo an exprefs ftipulatioii that leafes Jhould be drawn before Mi^ 
chaelmas : therefore, it plainly was not the intention of the parties (i) So now 
that fuch agreement fliould operate as a leafe, but only that it '^ ®"*y ^ 
Ihould give the defendant a right to the immediate pofleflion, till un"^™*"' 
a leafe could be drawn. Had it been a leafe, the court thought 23 G. 3. 
it ought to have been ftamped (^). ^' S^* 

Articles of agreement were drawn in the following manner : Roe v. 
" Articles of agreement between T. S. and D. J.y entered into ^t^"™*'"'* 
" in r^gar4 to his fulling mills, dry-falting mills, apd other conve- Rcp!'?6$. 
'^ niencies for carrying on the faid trades : that the mills and con- 
" veniencies, with the iilands and acre of land mintsfeet, called 
** AJhacrCy he Jball enjoy y and / engage to give hint a leafe in^ for the 
" term of 31 years from Whitfuntide 1784, at the rent of no/.: 
" and that I will purchafe one yard in breadth to be laid to the 
" Race from the High Clew^y the length of Charles Clofe : and that 
" if it be boughtj ^c.^ Here, though the words /ball enjoy are 
fufficient to give the legal intereft, yet th^ latter words reftrai^ 
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their operation, and clearly Ihew it was the intent of the parties, 
that there ftiould be {ome further affurance. It was insert at the 
time : and if a bill had been filed in a court of equity for a fpeci- 
fick performance of the agreement, that court would not have told 
the party that he had a legal and executed contradl, but would have 
decreed a leafe according to the agreement. By the fubfequcnt 
part of the agreement, the landlord was to acquire an additional 
piece of ground to be laid to the mill, without which the leafe was 
not to be granted : this (hews that there was to be fome future in- 
ftrument to give title to the partyi] 
Dyer, 150. One made a leafe for life, isf provi/:/m £/?, that if the leffee die 
Co. 15s. within fixty years, that then his executors and affigns fhould enjoy 
^001,^480. t^^ ^'^^^ i" ^is right for fo many years as fhould be behind of the 
Roll. Abr. fixty years from the date of the leafe : this was held to be only a 
st^dl 1 covenant, and no leafe, for which there are divers reafons affigned 
1*5. '^^ the books; as firft, becaufe the words purport an agreement, 

and not a grant, and fo found only in covenant, which is a very un- 
' intelligible reafon. Another reafon given is, becaufe if it fhould 

be conftrued a demife, it muft be void, becaufe there is no perfon 
in ejfe to take it; for the executors are not in rerum natura\ 
Another reafon given is, becaufe nothing of the faid term was 
given to the lefl'ee himfelf for life, as remainder to him and his , 
executors for fixty years. A fourth and laft reafon is, becaufe 
there is no certainty either of the beginning or ending thereof, 
and therefore it cannot be a good leafe. But a better reafon than 
any of thefe feems to be, that he having in the firft part of the 
deed made a leafe in exprefs and proper words, muft be fuppofed 
to mean fomething lefs in this laft part of the deed, which varies 
fo widely in the form of expreflion, and which has a natural and 
proper meaning of its own as a covenant, but cannot amount or 
come up to a leafe, without violence and force done to the words, 
as well as the intent of the parties. And this the rather feems 
probable, becaufe Moor holds clearly, that if it had been provided 
that if the leflbr die within fixty years, that then he demifed the 
land to another (who was alfo a party to the deed) for fo many of 
the fixty years as (hould be then to come ; this would be a good 
leafe ; for here he comes into the very fame form of expreflion 
made ufe of in the firft part of the deed, which was an aftual de- 
mife, and therefore muft be fuppofed to mean the fame thing in 
the latter part too, and confequently, fuch words would make it 
an a£tual demife. 
Cro. Jac. A. feifed of lands in fee, by indenture, covenants with 5. bc- 

17a. Roll, fore -E^^r then next, to convey thofe lands by fine, or other 
^Modf 80. afiurance to B. and his heirs, to the ufe of him and his heirs, with 
. a provifo, that if -^, paid to B. 100 /. at the end of thirteen years, 
that then he might re-enter, and all affurances fhould be to the 
. conufor ; and he covenanted and granted for him and his heirs, 
that B. and his heirs (hould enjoy thofe lands till the end of the 
faid thirteen years, and for ever after, if the 100/. were not 
paid ; and B, covenanted to pay annually, during the thirteen 
years, two capons, and that during the thirteen years he would 
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not commit wafte ; no aflurance was made within the time : and 
if this, upon the whole deed, amounted to a leafe for ' thirteen 
years, was the queftion ? And it was adjudged that it was no 
leafe,. but only a bare covefiant, and this judgment affirmed in 
error : for the intent of the parties was to make aflurance of the 
inheritance by way of mortgage, and the covenant was only that 
he fliould enjoy the lands during the time of the mortgage, whe- 
ther it continued thirteen years only, or for ever ; and if a fine 
had been levied, or a feoffment made, it is plain this deed had 
been no leafe, but onJy a covenant to lead or declare the ufes of 
fuch fine or feoffment ; and though none was levied or made, yet 
the deed fUll continues of the fame nature as it did at firfl, or as 
if fuch fine or feoffment had been actually executed -, and the - 
covenant on ^.'s part, that he would do no wafte, does not ex- 
pound it otherwife, for that was only that he, being a mortgagee 
in fee, (hould do no wafte, for which otherwife there would be 
no remedy. 

So, where one, by indenture enrolled, for money, bargained Cro. Ja<, 
and fold lands to one and his heirs, provided, that if the bargainor ^59- i " 
for five yej^rs paid annually loA to the bargainee at the days li- 2 R^ii. 
mited in the deed, and at the end of the faid five years fhall pay Rep. 241. 
240 /. then the bargain and fale to be void : provided alfo, and it ^^^^' ^^^f^^ 
is further Covenanted and agreed between the faid parties, that ley^and 
the bargainee, his heirs or affigns, (hall not intermeddle with the Blackman. 
aftual poffeflron of the premifes, or the perception of the rents and 
profits, till default be made in the payment of the faid fums : this 
was held to be no leafe to the bargainor for five years, but only in 
the nature of a leafe at will, by reafon of the negative words, that 
the bargainee^ (hould not intermeddle with the rents and profits for 
that time, and, confequently, fo long was to leave the bargainor 
in poffeffion as he was before. 

So, where ji, acknowledged a recognizance to B. of 200/. and Co.Ent. 
B, by indenture of defeafance, did covenant, promife, and agree ^5- ». 
with the faid ^, that HA. his heirs or affigns, fhould, after fuch v. Buck. 
a time, convey fuch an advowfon to him and his heirs -, and if 
the faid B. his heirs, executors, iffc, Ihould and might at all times 
thereafter, peaceably and quietly have, hold, ufe, occupy, poffcfs, 
and enjoy the faid advowfon, without the let, fuit, trouble, &c. of 
the faid ^, or any other perfon or perfons, t5fc. then the recog- 
nizance to be void; and the queftion was, if this laft claufb 
amounted to a leafe of the advowfon ? The court was of opinion 
that it did not, for the intent of the parties was not to make a leafe 
of it, but only a condition to defeat the recognizance ; and this 
laft claufe fhould have relation to the eftate in fee precedent, being, 
if the faid -//. his heirs, fe^r. which cannot be intended of a leafe : 
and further, the claufe is indefinite, at all times hereafter, and 
does not limit any certain time, for life or years, wherein the 
advowfon (hall be peaceably enjoyed, and therefore fliall be in- 
tended during the eftate in fee before meptioned : but no judg- 
ment was then given. 
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Dyer, 124.. If one makes a leafe for lifci and after grants that the lands of 
P|; *^* '*^' the reverfion fliall remain to another for twenty-one years after 
Pi'owd. 148. the death of the tenant for Hfe, thefe words are fufficient to pafe 
150- . a reverfionary intcreft by way of future leafe without attornment, 
Lcafcs' 71 *h<^ugl^ there is not the word demifey or any other word ufual or 
YeiY. 85/ proper to defcribe a leafe for years by j for here,' being words ful- 
Brownl. ficient to prove a prefent contra£l for the reverfionary intereft of 
'^ • • thefe lands, after the eftate for life determined, thefe, in cafe of 

a leafe for years, which is but ^ contraft, are in themfelves fuffi% 

cient, and adequate to apy other fprm. 

(L) What Certainty is requifite to Leafes for Yeara 
as to their Beginning, Continuance, 2^i;id Ending : 
And herein, 

I. With regard to the Date of th? tiCafe. 

Mo(J. 180. A S to the date, they may be confidercd either as it is an impof-.- 

•**' fible date, or an uncertain date ; between which the general 

difference taken in the books, is, that if a leafe be made to begia 

from an impoffible date, there, the leafe Ihall take effeft from the 

delivery ; becaufe it could not be any part pf the agreement 

between the parties, as from the 30th day of Februatyy or the 32d 

day of April next : but where the limitation is uncertain, as a Icafc 

in Oifobery habendum from the 20th of November y without faying 

from November next following or preceding, or what other No^ 

vemhers this uncertainty vitiates the leafe , itfelf, becaufe it was 

part of the agreement^, that the leafe (hould begin from the 20th 

day of fome November or other ; but it not appearing^to the court 

what November was intended, they cannot determine it for the 

parties, and therefore for fuch uncertainty the leafe itfelf becomes 

void. 

Sid. 461. So, where a leafe is made to begin from the nativity of our Lord 

Z^Kth'te. ^^^ ^^^ P^^* without faying, from the feaft of the nativity, this 

[in*two of* Jcafe (hall begin prefently; becaufe it could be no part of the agree- 

the cafes mcnt between the parties that the leafe (hould begin from the na- 

^eriod^of tivity itfelf, which is paft fo many hundred years ago ; and therc^, 

time at* fore, for this impoffibility of relation, the leafe fhall begin prefcndy. 

which it is But if it were to begin from the nativity of our Lord God genc- 

tSeiartiis^^ rally, or from the nativity of our Lord God next enfuing omitting 

-that the the ^oxAfeqfty Twifden was of opinion fuch leafe (hould be void, 

leafe (hould for the Uncertainty of its commencement. But Sid. in reporting 

mSeft ^^ ^^^^> feems to be of a contrary opinion, and makes a quarey if 

and there- it (hall not begin prefently? and, ii^ truth, this feems the nioft 

foie in rca- rcafonable opinion, for as to impoffibility of relation, tliere is the 

ieafcs ought ^^^^ ^" ^^^^ ^® ^cxt is in thc odier j and therefore, by the ^^ 

to com. reafon, it (hall begin prefently. 

mence from 

fuch time. To fupppfe that the parties referred to an event which happened about two thottfand ^tet 

ago, ojr had in view an event which never «vUl happen, is to fuppofe them not in a capacity to cootrad*i 
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In cjcflmcnt, if pl^ntiff declares on a leafc by J. 5., 20 Augufi KoMAhr. 
for twenty years a fejib annunciationis beata Mzxix Vtrginis ultimo ^♦9; !>»«•- 
fraieriio ante datum hujus indentura or indentura pradi^a^ where no g^^^ * ^^^ 
mention is made of any date or indenture before in the declaration^ v. Leaves. 
this leafe fliall be taken to commence from the feaft of the annunci- 
ation next before the 20th oiAuguJlm that yearwherein the detlara- 
tion is ; becaufe it muft have been fo conftru£ted if the word 
ante datem hujus indentura had been omitted, and the addition of 
thofe words can be to no purpofe, nor of any ufe, when no inden- 
ture at all is mentioned before, and therefore fhall be void^ or as 
if they had been totally omitted. 

If a leafe be made for thirty-one years, anno iS3i> and after, Roll. Abr. 
anno 1535, the leflbr, reciting the faid leafe, by indenture makes ^^' 
a new leafe in thefe words, noveritis me diBis 3 1 annisfiniUs isf com^ i^\^^ 
pletis dedijfe &f concejjijfe omnia pramijfa to J. S.Jsabend* {5* tenend» a 
die cwfeBionis prafentium (termsno pradkB. finite) ufque ad finem 
termini'} I annorum tunc immediate fequentium plenarie complendorum; 
this leafe {hall begin in computation from the expiration of the 
$r(l leafe for diirty-one years after fuch expiration of the firfl: 
leafe ; for if it fliould begin from the day of the making of the 
deed, then there would be four years thereof to come after the 
expiration of the firft leafe, which would be plainly againft the 
intent of the parties ; and tlierefore it (hall be interpreted that the 
kffee fliall have it for thirty-one years after the day of the date, and 
the expiration of the firft term of thirty-one years, viz. after both. 

So, where leffee for an hundred years made a leafe for forty' Godb. 166. 
years to B.^ if he fliould fo long live, and after leafed the fame J^yf » ^^* 
lands to C, habend. for twenty-one years from the end of the term gfa)^""' 
of A, to begin and be accounted from the date of thefe prefents 5 
and the queftion was, if the leafe to C. fliould be faid to begin 
prefently, or after the term oi B.P The judges were clear of opi- 
nion, that the leafe to C. fliould not be accounted from the time 
of the date, but from the end of the term of J9., becaufe by the 
firft words it is a good leafe in reverfion in that manner ; and then 
it (hall not be made void by any fubfequent words ; or, as Coh 
faid, the laft words ought to be conftrued to give an intereft as a 
future intereft prefently, and the aftual pofleflion after the expi- 
ration of the firft forty years term is well granted by the firft 
words. 

A man made a lea(e for years, to begin at the feaft of our Lady Leon. 217. 
Mary for twenty-one years, without (hewing in certainty at which P'-S^S- 
of the feaft of our Lady^ viz. the Annunciation or the Purifications 
yet Anderfon held it a good leafe, and that the lefTee might deter- 
mine the certainty of tifie beginning of the leafe, by his entry, at 
which of the feafts he thought fit; but Periam doubted ; and in 
truth this cafe feems within the rule before laid down to be void, ^ 
for the uncertainty of the time of its commencement. 

In eje£iment the plaintiff declares upon a leafe for years, habend. 4LeMi. 244^ 
from die fealing and delivery, and declares that the fealing and ^'ghman 
delivery was i^Maii^ and the cjeflment was the fame day : it was ^* ^^^' 
nH>ved in arreft of judgment^that the ejefbnent could ^ot be fup- 
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pofed the hme day, for the leafe did not begin till the next day 
enfuing the fealing and delivery. But the court difallowcd the 
exception 5 for where the leafe is to begin from the time of the 
fealing and delivety, or generally to hold for twenty-one years next 
following, the ejcftmcnt may well be fuppofed to be the fame day 5 
for the beginning of the leafe is prefently upon the fealing and 
delivery ; and therefore fuch a leafe (hall end the fame time and 
hour. 

If an indenture of demife bears tefte 4 May^ 10 Jac. and is de- 
livered 5 May^ 10 Joe. habend, a fefto anmwciationts beata Mariac 
Virginis turn ult, prateriUy pro termino viginti unws annorum prox. 
fequent. datum di5i£ indeniura; this leafe commences in computa- 
tion from Lady-day before the date, and in intereft the 5th day, 
which is the day next after the date ; and fo all the words of the 
indenture ihall take efFeft the 5th day, being the day of the dtW- 
*o ^°'uta**^ ^^^y ^^ ^^ deed, and then the leafe will determine on the feaft of 
tkmf and the annunciation twenty-one years after; and therefore the count 
at another which was of fuch a leafe, omitting datum indentura, was held to 
in point of j^^ ^^jj enough warranted by this leafe found in hoc verba, the 

intereft is , _ ° i • t • i mi i i r n^ 

^manifeft ejeftment not bemg laid till the 5 th of May. 

from the cafe of Enys v. Donnithorne, z Burr. 1192. where it is holden, that a leafe^ to boldfrem 
a day f>aft for ffty years thence next enfuingy the /aid term to commence and begin from and immediately after 
tbejurrender, forfeiture^ or other determination of an exijiing leafe of the fame premifti^ was not uncertain 
in Its commencement, j 
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In ejeSment the plaintiff declared upon a leafe made 14 Jan. 
30 Eliz. {rom> Chri/lmas before for three years, and upon evidence 
the plaintiff (hewed a leafe bearing date 13th Jan. the fame year, 
and proved to have been then executed j and it was moved, for 
this variance between the declaration and the evidence, that 
the jury might be difcharged : but Ahderjon Ch. Jufl. faid, that 
the evidence was fufficient to fupport the declaration ; for if the 
leafe was fealed and delivered 13 Jan. it was then a leafe 14 Jan^ 
quod* cateri jujiiciarii concejferunt. 

If an indenture of demife bears tefte 25th March, 15 Car. and 
IS delivered the day of the date, and the habend. is from and after 
the day of the date of thefe prefents, for and during the time and 
term of fqven years from henceforth next and immediately follow- 
ing fully to be complete and ended ; this leafe begins in compu- 
tation from the delivery of the deed, which was the day of the 
date, and in intereft the next day after the date, and fo all the 
words will have an operation ; for it appears that the leflbr was . 
not to have the poOeffion till the next day after the date, by the 
words habend. from and after the day of the date, which excludes 
the day of the date, but that the feven years (hould commence by 
computation from the delivery, viz. from henceforth, which refers 
to the limitation of the feven years ; and therefore where the 
plaintiff declared on this leafe by indenture dated a5th of March 
habend. a die daius for feven years, it' was adjudged againft him ; 
for by computation it began a datu indenture. 

If one 'makes a leafe to A. for twenty-one years, and after 
makes another leafe to jB. for years, to begin a fine {^ expiraiionc 

fradiB^ 
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prtiiEf. Urrmnt 2 1 attnor. dimtjfor. \o A.^ and then the leafe to" A. is Co, Lit. 
determined, either by an cxprefs furrender, or by an implied fur- ^5- ^' 
render in law, as by A.^s acceptance of a new leafe for life from Roll. Ate, 
the leflbr, the leafe to B, (hall begin prefently : but if the leafe 849- 
to jS. had been to begin pojl finem ^ expirationem pradi^, 2 1 an^ *^°' ^ 
nor.'y there the leafe to B. (hould not begin upon the furrender, 
forfeiture, pr other determination of the firft term to A,^ till the 
twenty-one years adually run out by effluxion of time : the reafon 
of which difference is, that in the firft cafe the word term com- 
prehends as well the cftate or intereft in the land as the time for 
which it is demifed ; and therefore the fecond leafe being limited 
to begin ajine isf expiratione prediEf. termini 21 annor.y whenever the 
term which in^lpdes alfo the eftate and intereft is determined, the 
Jeafe to B, (hall begin j but in the other cafe the leafe to B. is not 
to begin till after the end and expiration of the twenty-one years, 
which cannot be ended but by effluxion of time. 

The bifhop of Bath and Wells^ 18 //. 8. made a leafe in writing 6 Co. 34. 
to.-^, and B. for fixty years ; provifo, that if the faid A. and B* ^^®- J*^ 
die within the faid term of fixty years, that then, after the death of BathanT 
of the faid A, and 5., and of the longer liver of them, it fliall be wdis's cafe; 
lawful for the faid bilhop and his fucceffors, to enter into the faid ^y«^»3*»* 
lands : A. dies ; the bifliop dies : and his fucceffor, 22 H. 8. dc- ^ * ^' 
mifes the faid lands to C, hahend. cum poft five per mortem^ furfum 
redditionem^ vel forisfaEi. prad. B. vacare contigerity for fixty years, 
with confirmation of the dean and chapter; and then B. dies 
within the fixty years, and the grantee of the bifliop would, avoid 
this leafe to C, i.Becaufe being limited to begin upon one of 
three events, viz* death, furrender, or forfeiture, none of which 
happened, it could not begin at all ; for it was not determined by 
the death of A. and A, within the fixty years, as all the court 
agreed, but continued till the leffor or His fucceffors Entered ; (or 
fo it was exprefsly provided by the leafe, and that was a mere 
condition, and not a limitation \ and then the fecond leafe, as was ^ 
argued, cannot begin at all, or at leaft the time thereof (hall run 
on from the death of B. the furvivor. But it was adjudged the 
fecond leafe was good j for it was not only limited cum per mortem^ 
' fur/um redditionem, ^c, the firft leafe (hould determine, but alfp 
cum pofl mortem vacare contigerit; fo that this fecond leafe may 
well l)egin when the firft term by effluxion of time is run ontpofi 
' mortem of the parties. And this differs from a remainder limited 
to one after the death of another : there, it ought to begin imme- 
diately after the death, without any interim 5 but here, it fliall not J 
begin till after the firft term run out pofi mortem, whenever in fuch 
manner vacare contigerit, and is a good leafe prefently in point of • 
intereft, to take effedl in poffelfion whenever the firft leafe, by any 
of thefe accidents, happens to be at an end, and is a good intereje 
termini \n the mean time. And this conftru£lion ought to be 
piade, to fupport the leafe, becaufe it (hall be taken moft ftrongly 
againft the leffor, and for the benefit of the leffec. 

If -rf., reciting that jff. hath a leafe for years of fuch lands, Bcndl. pi. 
dcmifes the fame lands to C for years, to begin after the end or ^ 

determination ' ^' 
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Pyer, ii6« determinltioo of the faid leafe to J?., where in truth B. hath not 

U. 70. 2ny leafe at ^ of thofe lands, the leafe to C (hall begin prefently; 

Leafed 61. ^^ in judgment of law, a void limitation and no limitation is all 

Piow/148. one. 00, if he recites a leafe which in conftru£tion of law appears 

KqXL Abr. jffgy tQ j,^ void, or mifredtes a good leafe in a point material, 

ct^.' 3^7* habeud. from the end of the faid leafe, this new leafe (hall begin 

Jop* 355- prefently ; though where the firft leafe is good in law» and only 

ManwM?** mifrecited in a point material, the new leafe can begin prefcntly 

Co^LVtT^' only in enumeration of years, not in intereft, till the end of the 

4^* b. firft leafe \ for in thefe cafes the commencement of this new leafe, 

Keb ^60 ^^Z referred to a thing which is not, cannot be any ways afccr- 

Baflct T. * tained or governed thereby, and then it is as if no fuch re'cital had 

Lewis. been, which would have left the leafe to begin prefently, as the 

X\Tt>' "' fttongeft conftruftion againft the leffor, fmce there Is nothing now 

Vaugh. 73. to afcertain or determine its beginning at any other time. 

% Lev. 241. [See Prefton oa Eftates, ch. << Eftates for Years.'*] 

Lev. 234* So, where the queen-mother, having the inheritance of certain 
Sid. 460. lands fettled on her for her jointure, i/^Car.x. reciting, that 
a Keb. 1%%. whereas Queen Eliz. 2% April m the 42d year of her reign, had 
Foot V. demifed thofe lands to fuch a one, tsfc.^ (whereas the leafe intended 
Berkeley, ^j^g j^ tt\xih 22Eli%.) the faid queen-mothcr did thereby demifc 
the faid lands, to begin after the end or determination of the 
eftate granted to the oxhtt per Hteras patenter pradiBaSyfox twenty- 
one years \ and the queftion upon, this mifrecital was» when the 
fecond leafe for twenty-one years Ihould begin ? whether after the 
expiration of the firft leafe made '^zEliz. though falfely recited 
to be made 42 E/iz.?^ or whether it fhould begin prefently? 
It was adjudged, that for this mifrecital the fecond leafe ihould 
commence prefently j and fo the leflee was obliged to pay a 
rent of 60/. per annum for the whole twenty-one years, though 
he had nothing in the lands all that time. And this judg- 
ment given in C J?, was afterwards affirmed upon error in 
B.R. And in this cafe the court agreed, that if the date of 
the recited leafe only had been miftaken, and the fecond leafe 
iiad been of the lands, hahend* after the expiration or determin- 
ation of the eftate or leafe of the firft leflee generally, in fuch 
cafe the fecond leafe had been good, and fliould not have begun 
before; for then there had been fufficient certainty for the 
time of its commencement, and then utile per inutile non vitiaiur; 
but here being limited to begin after the determination of the 
eftate granted per literas patentej pr^diBas, where there were no 
fuch letters patent, and fo the relation idle and null, the fecond 
leafe-tegins prefently, jas if no fuch recital or relation had beeo, 
;^nd there is no utile at all ; for it is tied up to begin after a leafe 
which is not. And as to Perian/s opinion, that if I let lands to 
JS. to begin after the expiration of a leafe thereof, which I have 
made to J. &, where in truth I have made no leafe to y. 5., that 
the leafe to j3. fhall never begin ; this was denied to be law, and 
fl»k. uS. againft the current of all authorities; The court further faid, the 

2^J"'* principal cafe here differs from Witters and. Cajon^s cafe> vhcrc 
*-««»•. one 



one made a Icafc for years, hahend. a fefio purtficationisy ancl after 

by deed, reciting that he had made a leafe to commence afijio 

annanciationisy granted the reverlion to another, and that grant held 

good : for in the grant in the reverfion the mifrecital of tlie par- 

. ticular eftate is not material in the cafe of a common perfon, fo 

long as he hath a reverfion in him ; but here in the principal cafe 

one term is recited to give certainty to the commencement of 

another^ and is tied up by fuch precifc words to begin after the 

determination of the leafe granted by the faid recited letters 

patent, that this cannot be referred to a leafe that varies in 

the date, though agreeing in other circumftanccs (which yet 

is not here, for the certainty of the term to B. is not recited): and 

though a leafe is good without a date, yet when a leafe is recited 

to be of fuch a date, a leafe which bears another date cannot be 

faid to be fuch recited leafe ; fo that the leafe here muft begin pre- 

fently ; which, by the way, makes the grant good, either to pafs the 

reverfion with attornment, or being by indenture, to take efieA 

upon the furrender, forfeiture, or other determination of the firft 

term ; and fuch recital makes no eftoppel either againft the leflbr 

or lefiee, or any claiming under them ; or if it ihould, yet the jury Vaagh. Si. 

are not eftopped to find the truth ; and then the court (hall judge ^^^^' ^4» 

accordingly. 

And this rule, that if the former leafe be mifrecited in the Vaugh. 73^ 
date, fefr, and a new leafe made, to begin after the expiration of ^o- ^•'^ 
the faid recited leafe, that fuch new leafe fliall begin prefently, f"gt^"°^* 
holds as welh in the leafe itfelf as where the jury find an inden- Dyer, 93. 
ture of leafe, whereby it is recited, that the leflbr made fuch P'**^* 
former leafe of fuch date, and under fuch rent, without finding paime?$' 
k fo in fa<S, but only by way of recital in the deed : fuch fecond cafe, 
leafe fliall in conftrudlion of law be adjudged to begin prefently, ^^^' ^**'* 
though in the deed it is limited to begin after the expiration of °^* 
the firft leafe -fo recited; becaufe the jury do not aflually find the 
firft leafe, but only a recital of it in another deed, which recital 
may be falfe, for ought appears to the court ; and then the fecond 
leafe (hall begin prefently, as if no fuch firft leafe were at all, 
fince the not finding it effe£tually is, as if there were none fuch 
made. 

King Hsn. 8. in the 31ft year of his reign, leafed lands to one 1 Roll* 
for twenty-one years, jtnd after granted the reverfion to a biftiop, ^\}^\l ^^ 
who, reciting all the lands contained in the letters patent, and the Aykwonbl 
land itfelf before leafed, by name, and reciting the letters patent 
thus, that whereas if. 8, by his letters patent, dated 20 H. 8., 
where in truth they were dated 31 H. 8., and alfo mifreciting the 
day of the date, grants all the lands, tenements, tsfc. to the firft 
leffee for a certain number of years, poft expirationem hujufmodi 
iiterarum patentium: in this cafe it feems, that the date being mif- 
taken, and the commencement of the new leafe referred to the 
«piration of the faid letters patent, when in truth there were no 
fuch letters patent as were recited, the fecond leafe fliall begin 
pwfeatly, and fo by acceptance thereof will amount to a furren- 
la dcr 
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6et of the firft : it would have been different, if the fecond leafe 
had been limited to begin after the end of the firft term gene" 
rally. 

2. With regard to other Circumilances taken Notice of in the 
Deed of Leafe^ whereby to afcertain the Commencement 
thereof. 

As to other collateral circumftances taken notice of in the deed 
of leafe in order to afcertain the^commencement thereof, thefc 
are various, according to the agreement of the parties. 
» Leon. 86. Therefore, if one makes a leafe for years to another for (o 
Godb. 25. many years as J. S, (hall name, this at the beginning is uncer- 
45. b! tain ; but when J. S. hath named the years, this afcertains the 
Co. 155. commencement and continuance of the leafe accordingly, and in 
Plow e!* *^^ mean time, if the leffee enters, he feems to be ten«it at will. 
373/524. (But ^«^r^ if by fuch entry before the commencement of the 
Roll. Abr. leafe he is not a difleifor, as other leflees are who enter before 
^4^ their time ?) But if the leafe had been made for fo many years as 

the executors of the lefTor (hould name, this could not be made 
good by any nomination, becaufe to every leafe there ought to be 
a leffpr and leffee •, and here the nomination which afcertains the 
commencement not being appointed till after the death of the 
leffor, makes the leafe defeflive in one of the main parts of it, 
viz. a leffor, and therefore, of confequence, muft be void ; which 
is alfo the reafon that in ^he firft cafe the nomination ought to be 
made in the lifetime of the leffor, and not by J. S. after his death, 
for then it will be void. 
Co. Lit. If a perfon makes a leafe for fo many years as he fliall live, or 

45» l»« the parfon of D. makes a leafe of his glebe for foXmany years as 

2% ^* he fliall be parfon there, thefe leafes are faid to be abfolutely void, 
for the uncertainty of their continuance ; becaufe none can fay 
• how long the leffor will live, or be parfon ; and then it cannot be 
a leafe for years, when by no poffibility the number of years can 
be afcertained. But if the leafe were for twenty-one years, or 
any other certain number of years, if the leffor fliould fo long 
live, or continue parfon, or if J» S. fliould fo long live, thefe are 
good, becaufe the leafe at firft is certain for the determinate num- 
ber of twenty-one years, though the death of ^. S, may deter- 
mine it fooner ; and that is a common and ufual limitation, and 
feems to have been introduced to obviate the objediibn of uncer- 
tainty in the other manner of leafing. But even in that cafe it 
ihould feem that the leffee will be tenant at will, or if livery were 
made, will be tenant during the life 6x incumbency of the leffor, 
and fo have the freehold in him, though for want of certainty in 
the number of years, he cannot be faid leflce for years. 
5 Co. 7. One made a leafe of Blachacre to A, for ten years, and of 

Moor, pi. Whiteacre to B. for twenty years, and after by indenture reciting 
Itu. 199? both leafes makes a leafe to C. oiBlackacre and Whiteacre for forty 
» Leon. 105. years, hahend. after the end or determination of the faid fcvcral 
demifes made to A. and jB.^ and then the leafe to ^.'of Blackacre 

determines i 
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tJetcrmlnes ; and if the leafe to C. therein (hould begin prcfently^ 
or if C. muft wait the determination of the other leafe to B, like- 
wife before his leafe fliould commence, was the queftion ? And, 
it was urged, that this leafe fhould begin all at one time, and not 
hav^ feveral commencements. But it was adjudged, that this 
leafe to C. in Blachacre (hould begin prefently i for the hahend^ 
ihall be taken refpeEiive reddendo fingula ftngulis^ viz, that tlie fir ft 
leafe of Blackacre to C for forty years (hall begin prefently after 
the determination of the firft leafe thereof made, and fo for 
Whiteacre^ when the firft leafe thereof determines : becaufe every 
deed (hail be taken ftrongeft againft the leflbr or grantor, and 
moft beneficially for the leflee or grantee, the reverfe whereof 
would happen in this cafe without fuch conftruftion, and it 
would be againft the plain intent of the parties, to let in the leflbr 
to the pofleffion and enjoyment of the lands comprifed in the fjrft 
leafe, till the fecond leafe, which had no relation thereto, were 
determined. 

In e}e£tment the plaintiff declared, that J. S. demifed to him Vent. 137. 
per quodd. fcriptum ohllgatortutn fuch lands, habend. a die ' datus in" ^^^^' 796- 
deniura pradici.; on not guilty pleaded, it was found and adjudged FitegTraW. 
for the plaintiff in Ireland: and it being affigned for error here, 
that there was no time fpecified when this leafe fhould begin 5 for 
it was hahend* a die datus indentur£ pradiEl,^ and no indenture was 
mentioned before, but onl^ fcriptum obllgatorium ; it was refolved, 
that the writing (hould be intended an indenture, though impro* 
perly called fcriptum obligatorium : for every deed obligeth ; or if 
it fhould not be intended an indenture, then it begins prefently, 
as if it had been from an impoflible limitation, as the 40th of Sept. 
or fuch like. 

Copyhold land was granted to A,j J?., and C for their lives yJ/r- Ley. to, 
eejftve; and then the lord grants and demifes the faid land to J). ^*^^"^"^\ 
for forty years, after the death, furrender, forfeiture, or other Isid^ec'. 
determination of the eftate to y^., 5., and C; then -^. and J?, die, s, c. by the 
C marries, and dies ; and his wife holds herfelf in for life by the ^l^k*^^ 
cuftom, as her free-bench, and dies ; and if the leafe for forty ca^ndte!' 
years fhould commence from the death of the hufband or the [Adjourn. 
wife, was the queftion ? for if it (hould begin from the death of *^T'^*^i"^ 
the hufband, it would be now ended, and fo the ejeftment not portwi.l * 
maintainable .; if from the death of the wife, there would be yet 
twenty years of the leafe to come : And per curiam^ though the 
law will in general fupply thefe words, which fhould firfi happen^ 
fo that the leafe (hould begin upon the death, forfeiture, ftirren- 
der, or other determination, which fhould firft happen, yet in 
this cafe it fhall not begin till after the death of the wife, for that 
is the firft efFeflual determination thereof : for it does not deter- 
mine to any purpofe by any of the other ways, fince the wife is 
in, in continuance of her hufband's eftate, for life ; and it can- 
not reafonably be intended that this leafe fhould begin during the 
continuance of the precedent eftate, which by pofFibility may 
continue longer thaa the forty years \ for the wife may outlive the 

forty 
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forty years, and then the leafe for forty years from the death of 
the ^ufband would be void. 

iSo, in a late cftfc, where B, had a leafe of twenty-one years of 
copyhold lands, to commence after the determination of the 
eftate which A, at that time had therein, and the widow of A> 
being entitled to her free-bench, and happening to outlive her 
hufband twenty-one years, it was held by my Lord Chancellor, 
that the eftate of the wife was only an excrefcence of her huf- 
band's eftate,- which did not determine till the wife's death, at 
which time the leafe made to B. fiiould commence, and continue 
for twenty-one years. 

3. The Certainty of Lcafes for Years as to their Continuance. 

As to the certainty of leafes for years, as to their continuance, 
this ought to be afcertaincd either by the exprefs limitation of the 
parties at the time of the leafe made, or by a reference to fomc 
collateral ad^, which may with equal certainty meafure the conti* 
nuance thereof, otherwife they will be void. 

Therefore, where a man made a leafe for ten years, and granted 
that if the lefiee, his heirs or affigns, (hould pay to the leflbr or 
his afBgns, fuch a parcel of tiles at the end of every ten years 
next enfuing, that then Jie, his heirs or affigns, fhould have a 
perpetual demife of the prcmifes from ten years to ten years con- 
tinually following, and out of 'the memory of man ; this was held 
€0 be a good leafe but for ten years certain \ becaufe for all the 
years to come it was uncertain (beddes the repugtiancy and non- 
, fenfe of the words ^xtraiominum ntemoriatnjs for the payment of 
the tiles was to precede all the ten y^ars that ever {hould be, and (o 
muft laft to the end of the world, before any fecond ten years, 
by virtue of the leafe, was to begin j and then to be fure there 
could be no ten years at all ; and fo all the other ten years, being 
to begin upon an impoffible condition precedent, can never take 
place at all, but are ^bfolutely void and idle. 

If A. lets lands to jS. for fo many years as B. hath in the ma- 
nor of £)., and B. hath then a term tor ten years in that rhanor, 
thi^ makes Ah leafe to him good, and fixes the meafure and con- 
tinuance thereof, fo thati?. {hall have the lands demifed for ten 
years. So, a leafe to one during the minority of J. S., who is 
then ten years of age, is a good leafe for eleven years, if J. St 
fo long live ; for If he die fooner, that determines the leafe, fincc 
nothing appears to extend it beyond his life, and his minority 
ceafes by his death. 

If I have a rent of 20s. per annum in fee iffuing out of BJack* 
acre, payable annually at the feaft of Eajtety and I grant that r^nt 
to anotner till he fhallhave received of the fame rent 21/., the 
grantee {hall have the rent for twenty-one years certain, becaufe 
the land is a certain fecurity for 20 x. per annunty which will take 
up twenty-one years certain to anfwer 21 /., and therefore fo long 
the grant of the rent {hall have continuance. 

Biit 
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But if a man lets lands of the value of 20 s. per annum till 21 /. 6 Co. 35. 
be levied of the iflues and profits, this is but a leafe at will with^ ^Lcon. 15^. 
out livery, becaufe it is uncertain whether the land will be every Lca'fes',67, 
year of an equal value ; and though livery Ihould be nlade^ where*- Co. Lit. . 
by he will have a leafe for life, or a freehold eftate, yet this ^yill 4*- »• 
b^ determinable upon the 21/. levied 5 for by the original con- piow.ij^' 
traft he was to have it no longer than till the money levied. 

If a woman be enftent with a fon, and a leafe be made till fuch 6 Co. 35* 
ifliie in ventre fa w^r^ ihall come to full age, this is a leafe only at 
will, and cannot be any leafe for years ; becaufe it is uncertain 
when or whether ever the fon will be born, and confequently 
the beginning, continuance, and ending of this leafe is uncertain ; 
and therefore it cannot be faid any leafe for years, fince it is to 
begin prefently as a leafe : and yet nothing appears in the deed 
itftlf, nor is there fuch a reference to any collateral circumftance 
as may then meafure the continuance thereof. 

If yf. feifed of lands grants to J5. that when iJ. pays to A. 20si Co. Lit* 
that thenceforth he (hall have and occupy the lands for twenty- ^5- b- 
one years, and after B, pays" the 20^.; this is become a good leafe roU.' ibr/ 
for twenty-one years from the time of fuch payment made ; for 849. 
though the commencement of it was contingent and uncertain, 
and depended upon BJs eleftion to pay the 20/., yet after he had 
paid them, this takes off all uncertainty, and fixes the commence* 
ment and continuance of the leafe. . 

If one makes a leafe to J. S. for twenty years, if the cover- Piow4 175* 
turc between A. and^. Ihafi fo long continue, this is a good leafe 
for thzt time prima /acie, though the diffolution of the coverture 
may determine it fooner. And there alfo it feems, that a leafe to 
one generally during the coverture between A, and B, is a good 
leafe : but this furely can be no other than a leafe at will, for the 
uncertainty how long the coverture will continue takes off from 
any certainty in the number of years that can be affixed to fuch 
leafe ; and confequently, it cannot be efteemed any leafis for years, 
more than where it is for fo many years as the leflbr ftall live, or 
continue parfon, faTr. 

If one lets lands for one hundred thoufand days, this hyBro, Is 14 H, 1 ij^ 
a good leafe for that time, becaufe the meafure and continuance ?^' *'^* 
thereof by days is as certain as it would be if it were for fo many ' '^* 

years 9s comprehend thofe days, fince days are part of and go to 
makq up the years 5 though it fliould feem that this cannot be 
properly called a leafe for years, becaufe the years are only an ac^ 
cidental circumftance in the enumeration of the days, not any 
part of the original contrafl: between the parties. ♦ 

If a man makes a leafe for years, without faying how many, 6 Co. 55*5* 
this Ihall be a good leafe for two years cettain, becaufe for more ^' *"• 
there is no certainty, and for lefs there Can be no fenfe in the *"''3*J 
>»ordSk 

. If one makes a leafe (of ten ycark at the will of the leffor,' Bro. tit. 
t^is is a good leafe for ten years certain, and the laft words ^l^^\^^^h 
^d for the repugnancy by Bro* But if one lets lands at will i^* l^ 
w a year, (!fjte de anm in annum, this is a leafe only at will by 

N Iht 
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the firft wordS| and the laft words being repugnant (hall not coii^ 

troul them, or add any more certainty to its continnance. 

ft Roll. If a man leafes lands for fuch a term as both parties . fhs^U 

^^'•^5'* pleafe, this is but a leafe at will, becaufe what that term will be 

^' ^^* ' is utterly uncertain •, and the pleafurc of the parties fcemji to be 

limited to attend the continuance as well as the commencement 

and firft fixation thereof. 

sBulf. 158. . A parfon made a leafe of his re£lory to one for three years, and 

^8 *^* ^R* H ^^ ^'^^'^ three years to three years, and fo from three years to 

Abt!.85o? three years during his lifcj or, as it is in JSo/A?, for three years. 

Dyer, 24. and at the end of thofe three years for other three years, if^c de 

tribus annis in tres annos during the life of the leffor. The whole 

court held it clearly a leafe for twelve years ; but by Dodderidge^ 

if the leafe had been for three years, and fo from three years to 

three years, and fo from the faid three years to three years \ this 

had been but a leafe for nine years, becaufe the words from the 

Jaid tkra years tie up the relation retrofpeftively to the three years 

laft mentioned, which made in all but fix years, and then there 

arc but three years more added, which make the whole but nine 

! rears} and for the words (during the life of the leffor^ ) they cannot en- 
arge it to any further certain number of three years, by reafon 
of the uncertainty of the leflbr's life 5 and therefore, beyond the 
twelve years, or nine years, it amounts only to a leafe at will, un- 
lefs livery were made, which muft necefiarily pafs a freehold de- 
terminable upon the leflbr's death. 
3 Keb. 760. And yet in one book where a leafe was made for three years, 
rin^ham%" ^^^ ^^'^ ^^^ ^^^ °^ thoit thrcc ycars for other three years, ^/tc 
Craves* ^^ tribus annis in tres anttos during the life of the leflbr ; this was 
held to be only a leafe for nine years, becaufe the words ^Jic de 
tribus annis (hall be referred to the three years laft mentioned ; 
for othcrwifc thefe words would exclude the three years next 
aftet the fix years, and make the three laft years to begin after 
niile years, and fo make a chafm in the leafe, by (hutting out the 
three years next after the fix years, fo as for the three laft years 
it (hould be only a future intereft ; which cafe feems to be of a 
new ftamp, and to thwart the preceding cafe, as tP the refolution 
of its being a leafe for twelve years ; and there Jones and Wild 
held, that a leafe a tribus annis in tres annos was but a leafe for 
three years to commence infuturo* 
« Lev. HI* Error of a judgment in ejeftment at Lancaflery where the eafc 
ManScto ^^ ^ fpecial vcrdia was this : The college in the time of Queen 
▼. Traffard. Eltz. reciting a leafe made by them i jB. 6- demifed to one ^raf-- 
£2 Show, fcrd for twenty-one years rendering 20/. ^^r ann. rent, habendum 
reporttita ^^°"^ ^^^ end^ef the faid term, 'made in the time of E. 6., and 
leafe for 21 ^hcu foUows a condition of re-entry for non-payment of the rent, 
years to the and after that a covenant and grant, that after the (aid twenty-' 

anraficMn' ^^'^ ^^^^^ ^"^^^ ^^^ ^^^^^ ^'^^ ^^"^^ ^^^ ^^"^ ^^^ O*^** twenty- 

the fame onc ycars, and fp from twenty-one years to twenty-one -years, till 
leafe a cove- nincty-ninc years are paft thence next enfuing fliall be complete 
^"5e(rae ^^^ ended ; and it was found that there was no leafe made in the 
ihaiihave tinie of £• 6., and that fince the date of the leafe made in the 
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time of Queen Elix. more than ninety-nine years are pa/Tedj but ai years 
from the end of the term of twenty-one years ninety-nine years ™°'* *^**' 
are not yet come j fo that the queftion was only, if the leiflee (hall tioVof the 
have ninety-nine years in all from the time of the date of the leafe /aid term, 
tempore Eliz. or ninety-nine years over and above the firft twenty- ^"^ fof«>ia 
one years ? for it was agreed, that though no number of twenty- untu"^ 
one years will center in ninety-nine, yet the term {hall lad for years be 
ninety-nine years, which is a certain term, and the odd yearS (hall ^"JjJ5od. 
be rejed^ed. And it was adjudged at Lancafier^ that the leiTee (hall and adjudg- 
have ninety-nine years bcfides the firft twenty-one years, which ^ v^* *n* 
fliall not be accounted parjcel of them, and that by reafon pf the [^^,^^0^ 
word thence i for if it (hould be from the making of the leafe notone^m; 
tempore Eliz. it would be hence ; but thence is a word which de- for a i years, 
notes another time, not the prefent time, and fo thence muft refer ^g^J^' 
to the making of the firft twenty-one years, becaufe there is no bcfides.] 
other time to which it can refer, there being no leafe at all i E.6. 
to which it can refer, and fo the term is not yet expired ; and 
of that opinion was the whole court, and the judgment was 
affirmed. 

If a man makes a leafe for a year, and fo from year to year, Plow, 273^ 
quamdiu ambahus partibus placuerit^ this is a leafe for two years ^°' ^^ 
certain at leaft ; and at moft, after three yearly this is but an 600/3^^ 
eftate at will : fo, if a parfon makes a leafe for a year, and fo Cro. jac. 
from year to year as long as he (hall continue parfon, or as long |^^ ^^ 
as he fhall live ; this is a leafe for two years at leaft, if he lives Roui AbrI 
and continues parfon fo long ; and after the two years, or at moft ^s^* 
after three years, but an eftate at will for the uncertainty, unlefs ^V^Jnt^, 
livery be made. ^ Lutw'214.. 

One made a leafe for three years, and after for three years, and Noy, 143. 
fo from three years to three years until ten years be expired : this ^°^*- ^^^* 
was refolved to be a leafe but for nine years •, and that the odd ^^[ ^^^ 
year (hould be rejeded, becaufe that cannot come to fall within Leares,49. 
any three entire years according to the limitation^ which in this **^®**' *73* 
cafe is to be taken all together as one year, elfe fo much of the aoi.aV 
limitation, as cannot come within that defcription, muft be M^v*HV 
rcjc^ed. And this fcems to agree with Brook and Plowden^ who 
in general hold a limitation in that manner from year to year for 
forty, fifty, or one hundred years to be a good leafe for the whole 
term, becaufe this is no fuch break of an odd year, at the latter 
end of the leafe, as there is in the other cafe. 

One made a leafe de anno in annum^ quamdiu ambabus partibus Cro. IXxt, 
placuerit : this was agreed by all to be a leafe certain for two years : 775-. ^*'* 
but there the leflee entered and occupied for two years, and Mod!"l* 
alfo for part of the third year, and then died; and for rent Sid. 423. 
arrear for part of the third ye^r debt was brought againft his exe- c^ft^dc ^* 
Ctttors; and upon m^// i/f£^/ pleaded, and verdi£l for the plaintiff, v.^Mafon. 
it was moved in arreft, &r. that after the two year«, this being a lUUw. ^3^ 
leafe at will determined by his death, and then no a^ion lies fop 
the rent of the third year \ and of this opinion was Popham. But 
it was held by Gawdy and Fenner^ that though at firft this w^s a 
leafe certain but for two years, yet when he occupied part of t!he 
third fesTi this m^ then become a leafe CGjrtain for that vear alfo, 
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(o that neither of them could avoid it "; for otherwife, after tfiht 
the leffee hath been at great charges in manurance, the leflot, by 
a determination of his v/ill, might ftrip him of aH his profit, 
Htn. 7 Ann. A parol leafe was made de anrto in annumy quamdiu ambahus par^ 
1" ^,* ^* ^'^''-^ />/^n/^y// ; it was adjudged that this was but a leafe for a year 
Hi^lett. certain, and that every year after it was a fpringing intereft, arifirtg 
*Saik.4i4- upon the firft contradJ: and parcel of it; fo that if rfie leflce had 
{^'fh ^^ occupied eight or ten years, or more, thefe years, by computation 
of Lcgg"t?* from the time pad, made an entire leafe for fo many years; and 
• Strudwick. if rent was- in arrear for part of one of thofe years, and part of 
another, the leflbr might diftrain and avow as for fo much rent 
arrear upon one entire leafe, and need not avow as for feveral 
rents due upon feveral leafes, accounting each year a new leafe. 
It was alfo adjudged, that after the commencement of each new 
year, this was become an entire leafe certain for the year^ 
pad, and alfo for the year fo entered upon ; fo that neither party 
could determine their wills till that year was run out, according to 
the opinion of the two judges in the laft cafe. And this feems 
no way impeached by the ftatute of frauds and perjuries^ which 
ena£ls, that no parol leafe for above three years (hall be accounted 
to have any other force or effeft than of a leafe only at will : for 
at firft, this being a leafe certain only for one year, and each ac- 
cruing year after being a fpringing intereft for that year, it is not 
a leafe for any three years to come, though by a computation 
backwards, when five or fix or more years are paft, this may be 
faid a parol leafe for fo many years ; but with this the ftatute has 
nothing to do, but only looks forward to parol leafes for above 
•» Kcbi 1 6, three years to come. And this opinion, in the principal cafe, 
feems to be confirmed by a like refolution of the court, where the 
plaintiff" declared, that he retained the defendant tf«;/o 1657 for 
^ one year then next enfuing, and fo from year to year, quamdui 
txmhabus partibus placuerit \ and laid it, that antio 1661, the defend- 
ant v/ithdrew himfelf from his fervice for a month, per quody tsfc. 
And the court held, that though the retainer at firft was for a 
year certain, yet after every other year begun, the retainer held 
for that year alfo, and gave judgment for the plaintiff. 
iSalk. 4*3. And yet there, are other cafes in which it feems to have been 
[A Icafc held, that a leafe made de atino In annum ^ quamdiu ambabiis partibus 
"\oTold placueritj is a leafe for two years certain at firft, and after a leafe 
«« from Mi- for every jfeveraj year that the leflee holds on ; and that if upon 
)"d^^for^" fuch leafe three years rent be in arrear, the declaration muft be 
«« one whole ©f feveral leafes for fo many years as were paft. And it is held, 
*< year, and that to ouft the IciTee there muft beTialf a year's warning giyen (^), 
«« w tJueT" ^"^^"g ^* *^^ expiration of the year; and that unlefs fuch warn- 
« years, or ing be given, it will be evidence of an agreement to hold for ano- 
" any fuch ther year (b). However, it appears from all the cafes, that there 
**' tcrmtf ^^ y^^ ^^ uniform, unanimous opinion fettled as to this matter^ 

*« years as the parties fhoyld think fit and agree, on yielding and paying for the faid one year, and from 
*< thence ydirly and every year during fuch term o* terms as jjiouid be thereafter granted, ^$1* per 
** annum. *^ . According to VVilfon'9 neport, tl>is was adjudged to te 9 leafe for rwa years* Hartis v. 
£4ah6, 1 WUf..262« But according to Amblpr, wl\o was of counfel in the caufe, it was bolden to be • 
ieafe for one year only without a fubfe^uent agreement ; for that if it'had Been doubtful under the words of 
the hjbftidumy thofe under the refervation futty explained them. Ainbl..329. If ive.fi^ppofe the coi»rt 
«• be alikidii^g t« different periods of time in thefe reportiz ia the former, to the time palt, tt the time 
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thetcnanl had afiuaUy occupied ; in the latter, to his eftate at the commenocment of the leafe : both re- 
ports, may be corretft, and there will be no contradiftion berween them. For it is now clear that a leafc 
for aytar, and fy for fuch further term at the parties JhM agree upon, ot, font year to yh-ar, as long as both 
parties Jhall pi eafe, is, with a view to its prefent extent, a kafe tor a year certain, and no more j thbogh 
with a view to the time which has elapfed, to the number oF years the tenant has occupied, it is con- 
iidered as an eftate for ai) that time including the current year. In the cafe 6f Agard v. K'lngt fupraf 
where the court are made to fay, that fuch a leafe was a leafe certain atfrfl for two years, it is to be 
remembered, that they were not confidering the prefenc, but the paft eitate which the tenant had : 
what they fay therefore muft be taken to be with refeicnce to that, and to import nothing more than 
that it was at fir^, that is, upon the expiration of the two years, a leafe for thofe two years, whatever 
it might be as to the third year which the tenant bad entered upon, and upon which only the qoeftioa 
in that cafe arofe. And fo in the cafe of fiellafis v. Burbridge, leferred to in Salk. 413. and fully le- 
ported in Lutw. 213. the leflee under ademife for a year, and fo from year to year, Sec. had occupied 
one year, and part of another ; and the court fay, that this was a good leafe for two years at leaft ; that 
is, that the tenant having continued the occupation part of another year, the leafe was theivby become a 
good leafe for that year } not tliat the leafe by the terms of it was originally and in its C];eacion a leafe 
for two years certain.— -And notwithftanding the puzzle and contrariety of opinion in the books with 
refpe<Sl to thefe running leifes, the law is now coisfidered as fettled ajreeably to the cafd of Legg v. 
Hacket or Srrudwick, above reported. ^They are leafes for one, two, or more year?, according to the 
form of the ieafe^ dependent for their further continuance upon the will of the parties. If it be the will 
of the partie^ that they (hould have a further continuance (and that ^ch is tlieir will, the law will pre- 
fume, unlefs the contrary be evidenced by a regular half year's notice to quit given by thfe one to the 
other,) the tenant fo continuing in pofleilion is not a mere tenant at will> but a tenant fofr years : it is 
the will of the parties that he /hould cuninue the tenancy another year : his precarious inter^ft is for fuch 
further term become certain } but he has ftill the fam^ kind of eftate which he formerly 'had. Birch 
V. Wright, I Term Rep. 380. Preft. on Eftates, ch. Eftatea for Years. {a) i Term Rep; i6a, 
(^) But this notice may vary according to the cuftom of the country, and the nature* ol^ the heredita« 
itients in leafe* Roe v. Wilkinfon, Co. ^t. 278. b. note i. 14th edit. 2 Salk. 414. 3 Burr* 1609.] 

One let a (table for a week for 8 /. and fo from week to week 3 Lev. 3.59/ 
at 8/. a week, quamdiu ambahus partlhus placuerit : this was held, J'/J"'°'*^' 
at moft, but a leafe for three weeks certain, and for the refidue at 
will ; fo that the leflee, at the end of the three weeks, was not 
punifliable for negligent keeping of his fire, that being only an . 
involuntary wafte, wherewith leflee at will is not chargeable. 

f A leafe was granted for feven, fourteen, or twenty-one years, Fergufon r. 
as the leflee fliould think proper. And by Lord Mansfield^ this ^ g^'^* 
was at leafl: a leafe /or fcvea years ; then if the leflee continues, . io3irmor« 
it is for fourteen years ; if at the end of that time he ftill conti- accurately . 
nueS) it is for twenty-one years. And agreeably to this decifion, ^^* '^*™* 
it hath been lately determined (<r), that a leafe for three, fix^ or (c/'cood*- 
ninc years, determinable in 1788, 1791, i794> is a leafe for nine right t. 
years, determinable by either of the parties at tjie end of the firft ^ toto^**"* 
three or fix years, on giving reafonable notice to quit.] Rep. 462. 

4. The Certainty of Leafes for Years as to their Duration and 

Ending. 

As to this, though the preceding point may feem to have taken 
in all that can come in properly here, fince the continuance of 
leafes for years muft (hew their determination likewife ; yet there ' 

are fome cafes remaining which feem more proper to be infcrtcd 
under this head. 

Therefore, where a leafe was made for forty years to two per- 2 Bendl a. 
fons, if they lived ib long, or to A. for forty y^ars, if he and B. P^* *^ ^^^ 
fliould fo long live, or the leflbr and leflee, or the leflbr and J. S. 2 Brownj. * 
fliould fo Idbg live i in all thefe cafes the death of either of mem 292. 
dletcrmipes the le^rfe, becaufe their lives are the collateral meafure ^^\f* .g^ 
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and limitation of the continuance of the term^ or rather the cdodi' 
tion whereon the eftate depends : and by the'cleath of one of them, 
the condition is as much broken as if both were dead ; fince, with 
regard to the condition, both made but one perfon ; and they 
cannot now both fo long live, one being dead already ; and the 
condition being entire, cannot be fevered or divided, fo as when 
part of it is broken and gone, the eftate (hould ftill fubfift ^nd 
nang upon the other part thereof: and therefore, this differs from 
a leafe to two perfons for their lives, for this gives an eftate to both 
for their lives, and both have an eftate of freehold therein in their 
own right, and confequently, this cannot determine by the death 
of one of them, for then the other could not be faid to have an 
eftate for his life, as the leflbr at firft gave it. But Roll^ feems 
to think, that where it is to two for forty years, if they fo long 
live, that this does not determine by the death of one of them, 
becaufe it is an intereft in both, which (hall furvive ; but the other 
books are againft it, becaufe their life is but a collateral condition 
and limitation of the eftate, which is broken when one dies* 

Upon articles of intermarriage between A. and B. it was agreed, 
that the defendant, father of ^. fliould fettle the lands in queftion 
upon C for his life, and after his death upon B. for her jointure, 
with a provifo, that C. ihould make a leafe thereof to the defcad- 
ant for ninety-nine years, if he and JD. his wife ftiould fp long 
live, which leafe was made accordingly"; then D. dies, and if by 
her death the leafe was determined, was the queftion between the 
defendant and the plaintiff, lefTee of C.F And the court, upon 
the firft opening of the cafe, without argument, were all of opinion 
that it was, and gave judgment accordingly on the reafons of the 
foregoing cafe. 

One made a leafe for forty years, if -^. his wife, or any of their 
ifTue, fliould fo long live \ and it was adjudged that the leafe was 
not determined by the death of one of them, but fliould continue 
till all were dead, by reafon of the disjunftive off which goeth to 
and governs the whole limitation. But if the words had been, it 
ji. and his nvife and iffuejbould fo long live^ there, clearly, by the 
death of any of them within the forty years, the term had 
been at an end, by reafon of the copulative and^ which con- 
joins all together, and makes all their lives jointly the meafure 
of the eftate. 

A leafe was made for twenty-one years, if the leflec fo long 
lived and continued in the lefTor's fcrvice 5 the lefTor dies : per 
curiam^ the leafe is not determined, becaufe it was the a£t of God 
that he could ferve no longer. 

A leafe is made to two for years, with a provifo, that if the 
lefTees die within the term, the term fliall ceafej they make 
partition, or one aliens his part, and dies, yet the leflbr cannot 
enter into his part, but the afiignce, or executors of the leffec, 
(if no aflignment) fliall have that part during the life of the fur- 
vivor, and there (hall be no occupancy. For it is not like a leafe 
made to two for term of their lives 5 there, if they piake partition, 
and one dies, his part fliall revert to the leflbr prcfcntly. And if »J 
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tad been to them for their lives &• ^^rf/.»? diutlus vivent.y yet this* 3 Afll pi. 9. 
would not have prevented the reverter upon fuch partition^ quia ^^l^^* 
expreJJ^o eorum qua tacite infunt nihil operatur f and the partition Roll.Rel.* 
breaks the joint-tenancy, and defeats the right of furvivorfhip, jio. 
and fo lets in the reverfion immediate to each one's fingle part. 
But in the principal cafe, the leafe at firil is general and abfolute 
to both for fo many years, which gives thern a joint-tenancy in 
the term, and will carjry it to the furvivor and his executors ; and 
then the provifo, which comes after, though it ftraiten it from 
going to the executors of the furvivor^ yet it docs not give it to 
the leiTor till both are dead within the term \ and the partition 
ot alienation breaks the joint-tenancy, and prevents the furvivor- 
(hip, and confequently, none but the alienee, or executors of the 
leffee, pan h^ve that part during the life of the other leffee. 



(M) In what Cafes, and to what Refpeds an Entry 
by the Leffee is recjuifite to the Perfedjon of his 
L^afe, 

A S to this it is to be obferved, th^t at common law no leafe Co, Lit 46. 
■^* for years, whether it were with or without any refervation of ^* S'* *>• 
tent, was Jiooked upon to be complete till an aftual entry by the pj^^^j 

leffee : for th— -^ ^^^ '-^- '"^ ^ " — ^' ^-^ • ' 

the contrail, 

from, or ayoid fv, jrv. m* ..**v,.*. «r«. « ««*^ft»u»^«wiwi* «* wiv, ^v^M«.t^ »Mod.249. 
fion by the aSual entry of the leffee, it wanted the chief m^jrk aVent.203, 
and indication of his confent thereto, without which it might be *^^ 
uiireafpnable to adjudge him in a£lual poffeilion to all intents and 
purpofes J finge it might fo happen that fuch leafe was made in 
his abfen(:e, and whpn he knew nothing of it, and perhaps might 
be greater than he would be willing tQ take ; or the eftate might 
be fo incumbered as to bring a load upon him rather than any ^d-^ 
vantage. For thefe reafons (amongft others) the law would hot 
cafl the immediate and aftual poffeflion upon him nolens volens % 
and therefore it was, that till actual entry he could not maintain 
ai^ a£lion of trefpafs or ejeftment, becaufe thofe a£tions, com- 
plaining of an in> mediate violation of the pofleffion, could not be 
proper for him who had no adual poffeflion. But the leflbr hay- 
ing done all that was requifite on his part to deveft himfelf of the 
poffeflion, and pafs it over to the leffee, had thereby transferred 
fuch an intereft to the leffee, as he might at any time reduce into 
poffeflion by an a£tual entry, as well after the death of the leflbr 
a$ before, and fuch an intejreft as he might befgre entry grant over 
to another, or if he died before entry, would go to his executors ; 
or, if the grant were made to two jointly, to the furvivor and his 
eiecutors, any of whom might enter at their pleafure, and fo re- 
duce the contra£t into an a£tual execution \ for it was perfe£l and 
complete on the leffor's part, and the perfe£ling of it on the leffee's 
part was entirely in his own power, and left to his own difcretioxi 
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. to ufc when, and as he thought fit. And therefore this differed- 
from a leafe for life, or a feoffment in fee ; for thefe being eftates 
of freehold njuft neceffarily be executed by livery of feifin, which 
carried the immediate and a£lual poffeffion to the leffee or feoffee, 
ill as much as the operation of the livery could not be in fufpenfe 
for the prejudice that might thereby accrue to ftrangers, who, after 
fuch foltmn tranfmutation of the pofleffion by livery, could take 
nptice of no other tenant of the freehold, and therefore muft ne- 
ceffarily bring their precipes again ft him for recovery of their 
rights ; which if they might after be defeated and eluded on pre- 
tence of any difagreement, or that there was no aftual confent or 
iigrecment thereto, and fo the a£lual poffeffion not vefted in him, 
would be greatly injurious to the rights of ftrangers. Befides 
that, the livery can be made to none but the leffee or feoffee him- 
felf in perfon, or fome other perfon lawfully 'authorized by letter 
pf attorney to receive the fame ; and therefore he can no ways 
be fuppofed ignorant of the terms upon which he took it, and 
fo no. fuch reafon for fufpending the adlual execution of it. And 
therefore if a leafe were made to ji. for life, the remainder to JB. 
for life, and then ^. died, a releafe to B, and his heirs, before 
aftual entry, would be good to enlarge his eftate, becaufe he had 
the freehold in lav/ in him, immediately upon ^Js death, to 
anfsyer to the pracipes of all ftranger^, as fully as he could ever 
h^ve it by any entry. But now in the cafe of a leafe for years it 
is quite different, as has been fhewn ; and therefore till a£tual 
entry, which is an agreement on his part, in cafe of fuch leafe for 
years, eouivalent to the acceptance of livery in cafe of the paffing 
of a freenold, the leffee for years hath not the poffeffion ; and as 
he hath not the poffeffion, fo neither hath the leffor a reverfion to 
grant either to the fame leffee or a ftranger. But yet if a rent 
were referved on fuch leafe for years, and before aftual entry of 
the leffee, or commencement of his leafe, the leffor fliould releafe 
to him all his right in the land ; though this would not be fuffi- 
♦ nde t\it cient to carry the reverfion * by way of enlargement of his eftate, 
nextcUufc. y^^ would \t extinguifli the rent, becaufe every deed muft be taken 
moft ftrongly againft the grantor, and to be made to fome purpofe 
or other \ and fince this cannot operate on the eftate to enlarge 
that, or carry any further intereft to the leffee, yet it may well 
operate upon the rent which was iffuing out of the land, and 
coming to the leffor, in refpeft of the land he had departed with, 
and therefore IhalJ be conftrued to extinguifli and determine that 
rather than it fhall be totally void. 
«Mod.a5x. And this way of executing leafes for years, by an a£tual entry, 
was always held neceffary at the common law, and for a confider- 
ablc time after the ftatutc of ufes likewife, till the way was found 
out of conv.eying a freehold by a leafe for a year, and a releafe 
thereupon, according to the common form now ufed. For it being 
found troublefpme and inconvenient to put the leffee under a 
neceifity of making an. actual entry in all cafes before a releafe 
coujd be effe£iu.al thereupon to enlarge his eftate, efpecially where 
U)6 Unds lay at any confiderable diftance from the place where 
10 the 
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Ac deeds were executed ; therefore, to prevent this ttoilble and 
inconvenience for the future, they began to conftrue, that where. 
the words and confideration were fufficient to raife a ufe^ though 
it were but for a year, the ftatute would carry the a£lual pofleflion 
after it, and confequently, make the leiTee equally capable of e»* 
larging his eftate, by a releafe tliereupon, as if he had a£):ually en- 
tered by force and virtue of the leafe : and the confideration, if it. 
were valuable, though never fo fmall, )vas looked upon to be fuf- 
ficient for the. raifing of a ufe ; and therefore 5 a or fuch other 
confideration, came to be the ilandard in a leale for one yeary 
which in time grew to be a thing merely of courfe and form, it 
being feldom or never paid, though the lefiee, by his acceptance of 
the leafe upon fuch confideration, was eilopped to deny or aver 
againft it. But becaufe there were fome opinions, that where a 
conveyance might enure two ways, either at the cohimon law, of 
upon the ftatute, that there the common law ihould be preferred 
and take place ; therefore, to bring the leafe more efFe£tually within 
the ftatute, they Hkewife inferted the words therein bargain and 
felly which, together with the confideration, were held even at 
common law fufficient to raife a ufe ; and then the ftatute^ which 
came after, carried the poffelTion accordingly, without any a£iusil. 
entry made by the lefiTce ; and fo the conveyance, by way of leafe 
and releafe, grew in time to be the mod common and eafy method 
of transferring a freehold or fee, and has now continued for feveral 
years, almoft to the difparagcment of conveyance by livery. And 
to bring the leafe ftill more effectually within the ftatute, it wa$ 
afterwards ufed at the end of the leafe to fay, That fuch hafe vtas 
made to the intent^ that by virtue ofthejiatuti of ufesj the lejfee tnigfit^ 
U in aBual pojfejfton^ and be thereby enabled to accept and tah etgrani 
and releafe ^ the freehold and inheritance thereof^ &c. 

(N) Leaies for Years, when to take EfFe£t as a Rever- 
fion, when as a future Intercft, and when neither 
the one nor the other* 

TF one, having made a leafe for life or years to A. of landsj after 6 Co. 36* 
* make another leafe for years to B, of the fame lands, or of the ^"^'t^r 7** 
revcrfion of thofe lands, isabend, the faid lands, or the reveifion ij^ 
of thofe lands, to the faid B. eum pofl five per mortem^ reftgnationenty Leon. vji. 
furfum redditionem, vel aliquo alio modo vacare contigerit ; in this cafe ^ J^°"' '7» 
A hatheleftion to tale fuchjeafe either as a reverfion or. a rcver- Bro.°iit.Au 
Conary intereft, if he can prevail for an attornment of ^•,, the tornmcnt, 
tenant in poiTeflion ; or if not,, yet as a future intereffe termini fixch {^j* ^^' g 
leafe will be good to take effeft in poiTelCon upon the determina- Dycr,a6. a. 
tion of the firft leafe, be it by death, furrender,.fQrfeiture, effluxion s^- J»4' P^* 
of time, or any other way. The reafon whereof is, that when ^®* "-g'/^' 
the leflbr has exprefsly departed with, and made over an intereft a3*j. pi. 10. 
to the leffee for fuch a time, and this intereft cannot take. eiFcd in > 17- pi- 76. 
poffeffion, becaufe the leObr bimfclf had not the poffcffion to |;ivc, 35o. p»- »»• 

but 
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but muft therefore be carved and derived out of the rcverfion 
which the Icffor had, the hffcc printd facie hath a reverfion, or 
rcvcrfionary intereft for the time, in the fame manner as the leflfor 
or grantor himfelf had $ but then the perfecting fuch Icafe as a 
rcverfioOf or a reverfionary intereft, to draw after it the rents and 
fervices, depending on the will and pleafure of the tenant in pof- 
feflion, whether he will attorn, and become tenant to fuch leffee or 
grantee, or not ; if he thinks fit not to attorn, it cannot pafs as a 
reverfion or reverfionary intereft ; yet this (hall not totally invali- 
date and avoid fuch leafe or grant, if by any other means it can be 
made good and become efiFedual ; and this it may as a future in- 
tereffe termini^ to take efie£t in pofieflion on the determination of 
the firft leafe, when or what way foever that happens ; and there- 
fore, as fuch, it ihall take efFe^, rather than be abfolutely void, 
when the leflbr or grantor hath done all in his power to divert 
himfelf of the poffcffion for fo much a longer time. But then 
fuch fecond leffee hath an eleftion to take it as a rcverfion, or 
reverfionary intereft only, when the leafe is made to him by deed 
poll or indenture; for if it were made by parol, then he can only 
take it as a future interejfe iermini^ to take effeft in poflleflion upon 
the determination of the firft leafe, when or which way foever that 
happens, and not as a reverfion, or reverfionary intereft, to draw 
rfter it the rents and fervices, becaufe a reverfion cannot be grant* 
ed to pafs without deed ; for a deed is of the very eflTcnce of the 
grant of a rcverfion, or reverfionary intereft, and without it no 
rcverfion, or reverfionary intereft o«n pafs out of the leflbr. 
' And this introduces a threefold diftinflion in the manner of 
making fuch leafes for years, where there is a prior leafe or eftate 
then in being : ifiy When they are made by parol. 2dlyy When 
by deed poll. And, jrf/j?. When by indenture or fine. 

As to the firft, if one makes a leafe to A. for ten years, and the 
fame day makes a parol leafe to J?. for ten year$ of the fame lands, 
this fecond leafe is abfolutely void, and can never take effeA either 
as a future interejfe termini j or as a reverfionary intereft, though 
the firft leffee ihould forfeit or otherwife determine his eftate^ or 
though the firft leafe were on condition, and the condition broken 
within the ten years ; neither (hall the leffor have the rent referred 
upon fuch fecond leafe, but fuch fecond leafe is abfolutely void, 
as if none fuch had been made. The reafon whereof is, becaufe 
the firft leafe being m^de for ten years, the leffor during that time 
had nothing to do with the poffeffion, or to contraft with any 
other for it ; and the fecond leafe being made the fame day, and 
for no longer term than the firft ten years, could not pafs any 
intereft as a future interejfe termini certainly ; for the firft leffee 
had the whole intereft during that time ; and his forfeiture or 
determination of it fooner, which was perfeftly contingent and 
accidental, (hall never make good the fecond leafe as a future 
intereffe termini^ when at the time of making thereof it was abfo- 
lutely void, for want of a power in the leffor to contra£l for it j 
and as a reverfionary intereft it cannot be ^ood, for want bf a 
deed ; for a reverfion, whether it be granted for life or years, not 

being 



leafejl anb Cermtf for ^etttjjf* 187 

fceing capable of executing cither by livery of felfin, or entry and 
tranfmutation of the pofleffion, there can be no evidence of the 
creation or exiftence of fuch a grants without a deed to afcertaiQ 
it ; and therefore a deed in fuch a cafe is as eflential to the mak« 
ing good the grant, as livery of fcifin or entry in the other cafes, 
where they deal for the poffeffion ; and by confequence, this fc- 
C.ond leafe not beii)g good, either as a future tnterejfe termini^ or a 
reverfion, muft be abfolutely void. But now if fuch fecond leafc 
had been made for twenty years, then it had been good as a future 
inUreffe termini for the laft ten years, and void for the firft ten 
years, for the reafons before given. For the laft tea years it had 
been good*, becaufe^when the firft ten years were elapfed, the 
fecond leflee ipight then execute, and reduce into pofieffioa by- 
entry, as well as if it had been at firft made in poiTeffion ; for it 
had been good for the whole twenty years if the firft leafe had not 
flood in the way, and that can ftand in the way no loneer than it 
continues, and therefore by its determination lets in the fecond 
leafe. But as a grant of the reverfion fuch fecond leafe could not 
be good, for want of a deed, for the reafons before given ; neither 
€X)uld any attornment help it, or let in the fecond leafe till the firft 
ten years run out by efiluxibn of time. 

• But now, arf/y. It fuch fecond leafe had been made by deed poll, Vtie tSie 
then it might well enure as a grant of the reverfion, and draw "^^^'j^ 
after it the rents and ferviccs of the firft leflee, if he would con- ^ 
fent to attorn, and by confequence, whenever the firft leafe deter- 
mined bv furrender, forfeiture, or otherwife, fuch fecond leitee 
having the immediate reverfion muft come in for the refidueof his 
. term ; but without fuch attornment to make it operate as a grant 
of the reverfion, this fecond leafe, though by deed poll, would be 
abfolutely void, as if it were made only by parol, becaufe during 
the firft ten years the leffor had no power to contract for the pot- 
fefiion \ and therefore if this grant could not take effed as a grant 
of the reverfion, which was all the leflbr had a power of, it muft 
likewife be abfolutely void. But if fuch fecond leafe by deed poll 
had been for^ twenty years, then with attornment this would be a 
good i^ant of the reverfion prefently, to take efi^ed in pofleflibn 
whenfevcr the firft leafe determined ; or if no attornment could be 
had, yet it would enure as a future interejfe termini for the laft ten 
years, and would be abfolutely void for the firft ten years, as much 
its if it had been made by parol. 

But now, 3^/j^, and laftly, If fuch fecond leafe for ten years had jmt^ 
been made by indenture ot fine, then this would have been' good attthontics 
as a prefent leafe^ by reafon of the eftoppeltd both parties by the ^^^^ 
' indenture or fine, and therefore whenfoever the firft leafe deter- 
piined, the fecond leafe (hould commence in pofleflion ; and in the 
mean time the fecond leflee, by reafon of the eftoppel would be 
obliged to pay the rent referved in an action of debt. And if fuch 
jfecond leflee could prevail for an attornment, then this leafe would 
pnure as a grant of the reverfion, and draw after it the rents and 
fenrices of uie firft leflee^ and would take e^cA in ooflei&on when* 

CTcr 
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ever that determined $ but without fuch attornment, though the 
lecond leafe would be good between the parties, by reafon of the 
cftoppel, yet not as a reverfion ; and therefore fuch fecond leffec 
could have no remedy for the rents and fervices of the firft leffee. 
Co. 155.1. So, if one had made a leafe for life, or for eighty years, if the 
Cro. Eiia. Jefiee ibould £0 long live, and after, by indenture, let the fame lands 
p?aw A22 ^^ another for years, to begin prefently, and then the firft leafe dC" 
«• 43S, «. termined by death, furrender, or forfeiture, the fecond leffee fliouid 
. have the lands in pofleifion prefently, for the refidue of the years, 
becaufe fuch (econd leale, by reafon of the e(lop]^el, took efFe£i: 
betweea the parties prefently, and therefore (hall come in poflef- 
fion whenever the firft leafe is out of the way. But if fuch fecond 
leafe^ were only by deed poll, then there itmd be an attornment ta 
make it good as a grant of the reverfion, as there muft likewife in 
the other cafe, where it was made by indenture ; and without 
fuch afttornment the fecond leafe could oniy take tff^Q. in poifef* 
fion upon the determination of the firft leafe by the death of the 
kile&» according to the exprefs limitation, and not upon any fooner 
QT Other determination by furrender^ forfeiture, or otherwife } 
much tefsy if fuch fecond leafe were by parol, could it take efie£t 
upon any other determination of the firft leafe : for though in 
thefe cates the firft leafe, depending upon the life of the lefiee, 
was uncertain how long it would continue, yet fo long as it did 
cpntlnue, the firft leffee had the fole and abfolute poffeffion, and 
the leflbi: oo power to contra£t for any thing but his own rever- 
fion duaring that time ^ and therefore if his fecond leffee cannot 
attain the reverfion, dfe contra£l can take no efFe£l far the pof- 
ieifion till the death iof the firft IciTee, becaufe that being the 
lefibr'^s own imitation affixed to fuch leafe, he cannot deal for the 
poifeffipn before that time comes ; and therefore, no accidental 
I determination of the leafe fooner fhall let in the fecond leffee, 

anleis he can prevail for the reverfion by attornment of the firft 
}eflee, in cafe of the lea£s by deed poll, or unlefs in cafe of the 
indenture, he fhall, by reafon of the efh>]>pel, be let in when* 
ever the firft leafe i« out of the way, whether he obtained a» 
; ^^tonzmentor not» 

3 Leon, ij, But m aU the cafes befbre-:inentioned, if fuch leafe by indenture 

4 Leon. as. q^ j^^ p^u yj^j^ j^y ^^y of bargain and fale for years, then^ 
Maiiorie's* ^ flio^Id {ecmy it would pafs as a reverfionary intereft prefentlyj- 
<afe* without any attornment, by force of the ftatute of ufes, and it 

lining only for years, tiiere would need no enrolment of the in- 
denture or deed poll,'— And f^te ; By the ^ftatute of frauds smd per*- 
i'lu^s, ^Car»2* r. J. no parol leafe for above three years is to 
lave ^i^ other effe^ thaH\ only as a leafe at will; to that fucK 
|kafol leaios now for tw or twenty ytar^ ai« out of doors;, 
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(O) Leafes for Years by Eftoppcl, how far and 
againft whom fach Leafes are good. 

tF one makes a leafe for year«, by iiwJenturc, of lands, wherein Co. Lit. 47. 
* he hath nothing at the time of fuch leafe made, and after puif- p*J^'' 
<iiafes thofe very laads, thi« fhall make good and unavoidable }As ^Co'^^t 
leafe, as well as if he xhad been in the a^ual poHeffion and feilin Cru. Eiiz. 
tbwreof at the jime of fuch leafe made ; becaufe he having, by ia- g^°* g 
denture, exprefsly demifed thofe lands, is by his own ack eftopped, bwen, 96, 
and concluded to fay he did not demife them j and if he Cannot Leon. 206. 
aver that he did not demife them, then there is nothing to take off ^^°' ^^^^^ 
or impeach the validity of the indenture, which exp'refsly affirms pi. 323. * 
that he did demife them, and confequently, the leiTee may take ^ Browni. , 
advantage thereof, whenever the leflbr comes to fuch an eft ate in l?^/ ^ J^^®' 
thofe lands as is capable to fuftain and fupport that leafe. And 2 Roll. ' 
this aftoppel by indenture is fo mutual and reciprocal, that if a ^b*"- ^7i» 
man takes a leafe for years by indenture of his own lands, where- '<^* J*^* 73« 
of he himfelf is in a£lual feifm and poffeflion, this eftops him 
during the term to fay the leffor has nothing in the lands at the 
time of the leafe made, but that he himfelf, or fuch.other perfon^ 
was then in a&ual feifin and poiTeQion thereof $ for by accept- 
ance thereof by indenture, he is, for the time, as perfefl: a leffec 
for years, as if the leffor had at the time of making thereof the 
abfdttte fee and inheritance in ^im. But if fuch leflec ^f his own 
lands, being ejeSed by the leffor, (hould bring an ejeftment, and 
the leffor (hould plead not guilty, and give the leafe and forae 
matter of forfeiture thereof, in evidence, to fupport his plea with- 
out pleading, and rely on the eftoppei, and the jury (hould find 
the fpecial matter, v/z. that the defendant had nothing in the 
lands at the time of fuch leafe made, but that the plaintiff himfelf 
was then in a£iual feifin and poffeflion thereof, whether the court, 
upon this verdift, are bound to adjudge according to the truth of 
the cafe, viz, that fuch leafe by one who had then nothing in the 
lands was void 5 or if they are to adjudge according to the law, 
working by way of eftoppei vipon fuch leafe by indenture, feems a 
doubt upon all the books. But my X^ord Coke lays it down for a 
rule, that the jury do well to find the truth, viz, that the leffor 
had then nothing in the lands -, but then, upon fuch finding, the 

* court is to adjudge, according to the operation of law upon the 
eftoppei wrought to both parties by the indenture, that they are 
bound. But if the jury, underftanding that the leffor had nothing 
%n the lands at the time of the leafe made, and that therefore his 
leafe could not be good in fa£t, but oiily by way of eftoppei, and 
inferring from thence that they, who are fwom to fay the truth, 
were not bound by fuch an eftoppei, which was plainly againft the 
truth, (hould therefore give a general verdi£l againft the leafe, that 

• thedefendant was guilty of the ejedlment } in this cafe, fays my Lord 4 Co. 5 3. 
\Coifj fuch jury are liable to an attaint. And this feems the better f J^^'^p* 

apinioa ; ftqir tMUfh it ht true^bat the jury are not bound by the L]tr47. V. 

eftoppei. 



eftoppely and therefore may find that the lellbr had nothing in the 
lands at the time of the leafe rnade^ which is a truth of fa£b, the leffee 
is eftopped to affirm, and is the only fubje^l matter of the eftoppel ; 
yet the confequence of fuch eftoppel, and how far the leafe is made 
good thereby againft the parties, is matter of law, and not of faft ; 
and therefore if they take upon them, firft, to find that the leflbr 
had nothing in the lands at the time of the leafe made^ and then 
to find that fuch leafe is void ; or, which is all one, to find that 
fuch leafe-was void, becaufe the leflbr had then nothing in the 
lands, as the eflcntial caufe which induced them to find fuch leafe 
to be void, or that there was no fuch leafe ; in this they take upon 
them to judge the matter of law, and in fo doing exceed their 
duty, and, confequently, if they are miftaken, lay themfelves open 
to an attaint ; for, in -truth of fa£t, there 'was fuch leafe made, 
and, in truth of fa£l, the leflbr had nothing in the lands at the 
time of making thereof; and all this is their duty, and belongs to 
them to find i but whether fuch leafe, fo circumftanced, be good, 
or void, is matter of law, for the court to adjudge, upon thefe 
circumftances ; and therefore, if they will take upon them to an- 
ticipate the judgment of the court, by giving their own judgment 
thereon, they muft do it at their own peril, and. if they miftake, 
be liable to an attaint. 
Co* Lit. But if fuch leafe for years were made by deed poll of lands 

RolL^Ab wherein the leflbr had nothing, this would not cftop the Icflee to 
3^1, ' aver that the leflbr had nothing in thofe lands at the time of the 
leafe made ; becaufe the deed poll is only the deed of the leflbr, 
and made in the firft or third perfon ; whereas the indenture is 
the deed of both parties, and both, are, as it. were, put in and fliut 
up by the indenture, that is, where both feal and execute it as they 
may and ought ; for otherwife, if the leflbr only feals and executes 
the indenture, the leflTee feems to be no more concluded than if 
the leafe were by deed poll j for it is only the fealing and deliveiy 
p{ the indenture as his deed that binds the leflee, and not his being 
barely named therein, for fo he is in the deed poll ; but that being 
only fealed and delivered by the leflbr, can only bind him, and 
not the leflee, who is not to feal and execute it. And it ihould 
feem, that fuch leafe by deed poll binds the leflbr himfelf as much 
as if it were by indenture, becaufe it is executed on his part with 
the very fame folemnity, and therefore it ihould feem, he is bound 
by fuch leafjp by way of eftoppel. 
Cr9.£lis. And yet it is generally faid, that thefe eftoppels ought to be 
Co' Uu w^^tual, otherwife neither party is bound by them : tfierefore> 
351. a. if ^ man takes a leafe for years of his own lands from an infant or 
feme covert by indenture, this works no eftoppel on either part, 
becaufe the infant or feme, by reafon of their difability to con- 
trad, are not eftopped ; therefore, neither (hall the leflee be eftop- 
ped, becaufe all eftoppels ought to be mutual. 
Boll. Atr. So, if a man takes a leafe for years of his own lands by. patent 
.•7«» from the king, rendering rent, this ftiall not eftop the leflee, as an 

•indenture between common perfons in fuch cafe would do ; be« 
caufe the king cannot be eftopped } for it cannot be.pr^Auned the 
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king would do wrong to any perfon, and therefore being deceived 
in his grant makes it abfolutely void. And if he be not eftopped^' 
neither fhall the leflee ; becaufe all eftoppels ought to be mutual. 
But perhaps there may be fome difference between thefe cafes of 
a bare acceptance of a leafe from fuch perfons, as by reafon of 
their imbecility, incapacity, or other impediment arifing from 
their own perfons, could not make fuch leafe, but that the fame 
was either abfolutely void, or at lead voidable, on their part ; and 
therefore the leflee may (hew fuch incapacity, to avoid them, as 
made by perfons who wanted power or ability to contradi ; and fo 
the whole contra£t muft fail, not for want of a fufficient eftate in 
the kflbrs, (for if they were of full age, and fole, isfc. thzt would 
not be material,) but for want of a fufBcient power or ability to 
contra£l. But when fuch leafe is made by a man of full age, 
though by deed poll, why this Ihould not bind and eftop him as 
well as if it were made by indenture, feems hard to underftand ; 
for he hath executed it on his part with the fame folemnity ; and 
though it cannot bind or eftop the leflee, becaufe he never exe- 
cuted it, yet why that (hould invalidate it on the leflbr's part, 
whofe deed it was, and who did all he could to bind himfelf, does 
not feem very intelligible. Befides that, the books, which put the 
cafe of the leafe by deed poll, faying only that the leifee is not 
eftopped thereby, feem to allow that the Icflbr is notwithftanding 
eftoppcd i for otherwife they would take notice of their being 
both at large, as they do in other cafes. 

If leflee for years accepts a leafe for years of a ftranger by in- Roll. Abr.* 
denture, who hath nothing in the reverfion, this is a good leafe by ^7»* *?** 
way of eftoppel between them, and not a confirmation ; for no- "^ ^ *°^' 
thing appears that the leflbr knew the lefTee then had any thing in 
the lands, and then it is the fame with the other cafes, and works 
by way of a bare eftoppel ^ but Fenner thought it a confirmation, 
againft all the other judges. 

If one lets lands to me, by deed enrolled, unknown to me, and Bro. tit. 
brings debt upon the leafe, I may fay ne lejfa pasj as Littleton held ; ^eafes, 3C. 
but by all the juftices, he who made fuch leafe is concluded to ^ ' ** *'* 
fay the contrary. This cafe feems to be an authority in point to 
eilablifh what has been laid dpwn, that in cafe of a deed poll, (as 
this which is called a deed enrolled muft be intended to be,) the 
leffor himfelf is eftopped, though the lefTee be at large; an^this 
cannot be intended an indenture, becaufe then the leflee would 
|iave been eftopped likewife, if he had fealed it, which in this 
cafe it appears he did not, becaufe it was unknown to him, and 
therefore was not eftopped, whether it were by indenture or deed 
poll. 

Thefe eftoppels continue no longer on either part than during Co. Lit.^ 
the leafe, for as they began at firft by the making of the leafe, fo 47* *>• 
by determination of the leafe they are at an end likewife ; for then % q^; ^'J'^ *' 
both parts of the indenture belong to the leflbr. Cro. Eli«. 36. Roll. Abr. ^f^. 

When an intereft a£tually paflTes by the leafe, there (hall be no Co. Lit. 
eftoppel, though the intereft, purported to be granted, be realljt 47- <>♦ 
greater Uxan the IcfRnr at that time had power to grant \ as if 4<, ^'"^i<^V 

13 Ufl<;c' 
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Skin. 3. Id&e far the Ufe of j9., makes a leafe for years by indenture, and 
Carth, »47, ^^ purchafes the rcverfion in fee, and then B. dieth ; A, (hall 
SaiJc. 275. *void his own leafe, though feveral of the years cxprefied in the 
pl. I* leafe are dill to come ; for he may confefs and avoid the leafe 

Dviiich took tffc& in point of interelt, and determined by the death 
of jB. So, if leffee for ten years makes a leafi? for* twenty years, 
and afterwards purchafeth the reverfion, yet it fhall bind him for 
no more than ten year$, for the fame reafon j becaute when he 
made a leafe for twenty years, this was certainly a good leafe for 
ten years, and fo far an intereft pafTed, which he may confefe, attd 
avoid it for the refidue, by faying that he had no niore than for 
ten years in it himfelf *, fed quare of this ? for the reafon feems not 
fatisfaffcory. 
»Lev.T4o. In cjeftment, plaintiff declared of a leafe for five years, and 
l^\liA^^' upon not guilty pleaded, the jury found that the lefibr of the 
Wiliiamfon. plahitiflF had only a term for three years in the lands leafed, fe* 
^, ^Jfc. Hide held this verdi£t againft the plaintiff; for the judg^ 
ment fhould be, that the plaintiff recuperet terminum fuum pra- 
diBum^ which is five years ; and here the leffor's intereft docs not 
continue fo long, and perhaps the defendant may be the reven- 
fioner after the five years ended, and then by this means the plain- 
tiff's leiTor will recover the land for two years more than he hath 
right to do ; and he faid, that for this reafon, he had before caufed 
anotherplaintiff to be nonfuit; Wild was of the fame opinion, 
but Tivi/den inclined cont. i5f adjornatur, 
Co. Lit. If a man takes a leafe for years of the herbage of his own land 

Rdl^Ahr. ^^ indenture, this is no conclufion to fay that the lefTor had no- 
ly^l * thing in the lands at the time of the leafe made, becaufe it was 

not mkde of the lands themfelves. 
Roll. Abr. If baron and feme join in a leafe for years by indenture, ren- 
877. Cro. dering rent, where the baron hath all the eflate, and the wife no- 
Brccrton V. ^"g J ^^ ^^s Cafe, after the death of the baron, the leffee, in an 
'&KXku action of debt brought by the feme, fliall not be concluded to 
fay, that at the time of the leafe made the feme had nothing la 
the lands j for this (hall not enure by way of efloppel, becaufe an 
intereft adually paffed, though not from the feme. But another 
reafon given is, becaufe the feme being covert was not eftopped, 
and, by confequence, neither (hall the leffee, becaufe all eftoppels 
ought to be mutual. 
Co. Lit. If tenant of the land, and a ftranger, join in a leafe for years 

J5' »• by indenture, this is the leafe only of the tenant, and the confirm- 
877. Cro! ation of the ftranger ; and yet the leafe operates, as to the flran- 
EUa. 701. ger, by way of conclufion, and fo it does to the leffee with refpeft 
to the ftranger, becaufe he having nothing in the lands, the in- 
denture could no other wife take ef&£l as to him. 
Co. Lit. If A. feifed of ten acres, and B. of other ten acres, join in a 

J5* *• leafe for years by indenture, thefe are feveral leafes, accotding t« 

.1^7/ ^' their feveral eftates, and no eftoppel is wrought by the indenture 
to cither party, becaufe each have an eftate whercout fuch Icafc 
for years or intereft may be derived 5 and the reafon why cfloppew 
at any tioie arjp allowed, is, becaufe otberwife, when the pa«'ff 
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hath nothing in the lands, the indenture mud be abfolutely v6id^ 
which would be hard to fay, when he hath, under hand and fealj 
done all in his power to make it good 5 and fince it can be good 
no otherwife, it (hall be good by eftoppel, rather than be abfo- 
lutely void. But when an intereft pafles from each leflbr, the in- 
denture works upon fuch intereft to carry that, and therefore 
leaves no room for its operating by way of eftoppel. But fincc 
both equally joined in the leafe, without diftinguiihing the feveral 
interefts they had therein, the indenture works by way of con* 
firmation, with refpe£l to each from whom the whole intereft 
did not pafs) that is, as ^.'s confirmation for j8.'s part, and as 
£'s confirmation for -^.'s part 5 for fince the leafe of the whole 
was undiftinguifl>ed, and by reafon of the feveral interefts that 
paflcd from each, excludes any eftoppel, therefore, rather than the 
indenture Ihall be void, with refped to the part of each other, it 
Ihall be conftrued a feveral confirmation by one of the other's 
part, and by the other of the other's part, which is the leaft 
operation the indenture can have with refpeft to each, from whom 
no intereft pafiTes, without being abfolutely void. 

So, if two tenants in common of lands join in a leafe for years^ RoiL Abr* 
by indenture, of their feveral lands 5 this {hall be the leafe oJF ^77- 
each for their refpeftive parts, and the crofs confirmation of each 
for the part of the other, and no eftoppel on either part 5 becaufe 
an a£lual intereft pafles from each refpeciively, and that excludes 
the neceflity of an eftoppel, which is never admitted, if by any 
conftruAion it can be avoided, as being one of thofe things which 
the law looks upon as odious, becaufe it chokes and difguifes the 
truth. 

But if two joint-tenants for life, or in fee, join in a leafe for Co. Llt^ 
years by indenture, referving rent to the one of them only^ this 47- *• 
(hall give him the rent exclufive of the other \ and here the eftop'- gy\* 
pel turns not then upon the intereft pa(red by the leafe, for that 
is feveral, according to their feveral rights, as in the other cafes^ 
which excludes any eftoppel ; but it turns upon the refervation of 
the rent, which being made in this manner, to one exclufive of 
the other, by indenture, wotks an eftoppel againft all the parties 
to fay the contrary ; and though the rent iflues out of one part 
as well as the other, yet it not being part of the thing demifed, 
but moving, as it were, rather by way of grant from the lefTee 
after the leafe made, the leflTors are Confidered as accepting it ini 
this manner by indenture, which concludes them as well as it 
doth the leffce. But if the leafe had been by parol, or deed poll, 
referving rent to the one joint-tenant only, this would not have ' 

excluded the other joint-tenant from an equal (hare therein, be- 
caufe this refetvation coming, as it were, by way of grant from 
the leiTce, and being t)nly by parol, or deed poll, could not eftop 
or conclude the k(rors,/ who, with refpeft to the rent, were 
as it were grantees, and only palfive therein ; and the rent (hall 
follow the reverfion in proportion to their feveral eftates in that, 
as the caUfe for which the rent was referved or gj^anted in that 
manner, and io let in both to an equal participation, thereof. 

If 
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Roll. Abr. If two coparceners join in a leafc for years, by indenture, of 
878. Moor, their fcveral parts, this is faid in one book to be but as one leafe, 
Mi^?n^'r v. bccaufc they have not feveral freeholds therein, but .pnly one, as 
both making but one heir, and therefore fliall join in an aiTif^, 
But Moor is cont^ where in ejeftment the phiintiff declared of a 
leafc by two coparceners quod dimiferunt; and eiception being 
taken to it, the exception was allowed, becaufe the leafe was 
feveral as to each coparcener, for her refpedtive moiety. And 
this feems the better law, becaufe though they have but one free- 
hold with regard to their anceftor, and therefore if they are dif* 
feifed (hall join in an aflife, yet as to their difpofing powerthere- 
of they have feveral rights and interefts, fo that neither of them 
can leafe or give away the whole. 

If A. mortgages lands to B. upon condition to re-enter on pay- 
ment of 10/. and after A, before the day of payment is come, 
being in poflefiion, makes a leafe for yeirs, by indenture, to C, 
and then after performs the condition, this (hall make the leafe to 
C, good again ft himfelf by eftoppel ; and it was farther adjudged, 
that even the feoffee of A, (hould be bound by this leafe, which 
took its eiFeft only at firft by eftoppel •, becaufe he coming in 
under one who was eftopped, ftiould be himfelf eftopped likcwifc', 
which was ft ill a ftronger cafe than the firft. And this was ad- 
judged in Ireland^ and afterwards affirmed on a writ of error 
here, and feems a very re a fon able judgment ; for if a fubfequent 
purcbafe fhall make good a leafe of lands by indenture, though 
the leflbr had nothing in thofe lands at the time of the leafe, and 
therefore his leafe at firft could only take efFeft by eftoppel ; much 
more in this c^^tfe, wlierc the leflbr had a poflibility of coming 
into the lands again, (hall his performance of the condition after 
make good the intermeclrate leafe. And fo it fliould feem too 
if the condition were broken at the time of the leafe, fo as he 
had then nothing but an equity of redemption ; yet if he (hould 
after be admitted to redeem in Chancery, this TVould make 
good the intermediate leafe which took effeft at firft only by 
eftoppel. 

JS. tenant for life of C, and he in the remainder or reverfion 
in fee join in a leafe for years by indenture ; this, during the life 
of C, is the leafe of ^., who then only had the prefent intereft in 
the lands, and the confirmation of him in the remainder or rever- 
fion ; but after the death of C. then this becomes the leafe of him 
in the reverfion or remainder, and the confirmation of J9., for the 
leifors having feveral eftates in them in feveral degrees, the leafc 
Ihall be conftrued to move out of each one's refpe6live eft ate or 
intereft, as they become capable of fupporting thereof 5 which J« 
the mpft natural and ufeful conftruftion of the leafe, efpecially a6 
there- can be no eftoppel in this cafe, by reafon of the feveral irt- 
terefts which pafled from each; and therefore during the Hfc 
of the tenant for life, if the leflee, being evifted, fhould de- 
clare of a leafe by both, this would be againft him, as was 
adjudged, becaufe for that time it wasonlv the leafe of the tcnaflt 
for lifcr 



Co. Lit. 

45- »• 
.Dyer, 234. 
Moor, pi. 
i(;6. Poph, 
57. Moor, 
pi. 939. 
bi.0. 14, 15. 



iLeafeiet anO CermjS for ^tnxe. 195 

(P) Leafes for Years and future Interefts, how faf 
they may be barred or deftroyed, and how far 
not, and where an Entry before the Term begun 
is a Diffeiiin. . 

iT has already appeared, that all leafes for years at the commoti 
* law, when they come in ejfe^ are to be executed by the entry 
of the leflee. We fliall therefore now confider what care the 
law has taken for the prefervation and fecurity of fuch leafes as 
are limited to begin at 4 future time, and fo cannot be executed 
by entry prefently ; what power the leffee hath over fuch an in- 
tereft, and whether by any, and by what afts, either of the lef- 
for, or ftrangers, the fame may be barred and prevented from 
ever taking effe£l. 

As to future interefts, if one make a leafe for years, to com* Cro. Ell*. 
mence after the death of a tenant for life, or after the end of a '5- 
leafe for years then in being; and after the death of the tenant jUoJit^* 
for life, or expiration of the term for years, a flranger enter by is^* 
tort, yet may the leflee of thef future intereft grant over his term 3 Mod, 198. 
for years, before or without any entry made, and thereby transfer 
over his power of entering and reducing it into pofleflion to the 
grantee : for till entry of the leflee of fuch future intereft, the 
leafe is not executed, but remains in the fame plight as it was 
upon the firft making thereof, and then no intermediate afts, 
cither of the leflbr, or of ftrangers, can difturb or hurt it ; be- 
caufe whoever comes to the pofl'efl5on, whether by right or wrong, 
takes it fubjeft to fuch future charge, which the leflee may ei^e-' 
cute by his entry whenever he thinks fit, as by a title prior and 
paramount to all fuch intermediate violations of the poflleflion. 
But if the leflee of fuch future intereft had once entered after the 
death of the tenant for life, or end of the leafe for years, and. 
had after been put out, then he could not grant over his term and 
intereft to a ftranger, becaufe by his entry the leafe was a£l:ua*!y 
executed, . and being after defeated by the entry of another, he 
had only a right of entry left in him ; which right of entry the law 
will not fuflFer him to transfer over to a ftranger any more than a 
right of a£lion ; and for the fame reafon, becaufe in both cafes it 
toay encourage champerty and maintenance : but in the other 
cafe, where htf hath ^not entered, he only transfers over fuch 
intereft as he himfelf had, which the tortious entry of the 
Uranger had not dlfturbed or altered from what it was at the firft 
making thereof. 

So, if one makes a leate for years, to begin two years hence ; Cro. Eii«. 
rftcr the two years expired, before any entry, and whilft the lef- **7- 
for continues ftill in pofleflion, the leflee may grant over his term vvhceicr v.* 
ind intereft to atiother ; becaufe his inter effe termini was not de- Thorou^h- 
vefted or turned to a right, but continued in him in the fame ?*^^* 
banner as it was at fitli granted ; an4 in the fame manner he 

O % " transfers 
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transfers it over to another, who by his entry may reduce it into 
pofleilion whenever he thinks fit. 
5 Co. 123. One made a leafe for years, to begin after the end or determt- 
Saffin^^'^r ^^^^^^ of ^ foVmer leafe for years then in being ; the firft leafc 
Leoii. 99. determined ; and before entry of the fecond leiflee, he in rcverfion 
3 Mod. J 98, entered, and made a feoffment in fee, and levied a fine w^ith 
^'^'^"*' proclamations, and five years pafled without entry or claim of the 
fecond leflee ; and if his term was barred, was the queftion ? And 
it was adjudged, that by this fine and non-claim his term was 
barred, becaufe after the firft leafe expired, the fecond leafe was 
aftually then come in ejfe^ and reducible into poffeflion by an entry 
prefently ; and then his not entering, which was his own fault, 
and laches, could not ftop the operation of the fine from running 
againft him. But if fuch fine had been 'levied during the conti- 
nuance of the firft leafe, there, it was agreed, that the operation 
thereof fliould not begin to run out againft the fecond leflee till 
the firft leafe were determined; becaufe till then the fecond leafe 
was only an inter ejfe termini ^ which the fecond leflee could not 
reduce into pofleflion by any entry till the firft leafe determined, 
and fo was not obliged to take notice of the a£ts of ftrangers, or 
of the ter-tenant in pofleflion ; for if fuch future intereft might 
be divefted before it came in ejfey the leflee or grantee thereof 
having never entered, would have no means to re-veft it, and 
therefore till it comes in ejfe^ the law takes care and fecures it to 
the leflTee or grantee in the fame manner as it was at firft granted: 
but when the firft leafe is at an end, then the fecond leflee is to 
take care of it himfclf ; and if he fuflirs five years to elapfe after 
that time without entry or claim, this will bar fuch intereft, be- 
caufe his right then commences in pofleflion, and thenceforth the 
operation of the fine begins to run on againft him. Arid whcVe 
Koy, T2V i;i ^oy it is held, that if A. leafes to B, for years, but yet A, ftill 
^vrchboid continucs in pofleflion, and after levies a fine v/ith proclama- 
Vcnt!°^i. tions, and five years pafs, that this does not bar the term of 
Sid. 459. J?., but only carries the reverfion of -^., this cafe was denied 
by Ttvifden to be law, for till the entry of B, the leflbr hath 
710 reverfion \ and therefore the fine can only operate on the 
pofleflion. 
2 Leon. 99. As the leflee muft enter when his leafe continues in pofleflion, 
cro. Eiiz. fo if he enters before, this is a difleifin : therefore, where one 
>u?/6ocl!"' brought debt for rent, j^nd declared upon a leafe 29 Septemh. ha- 
Dy r, ^9.' bcnduni from the feaft of St, Mich, next enfuing for twenty-one 
1:6. 2 Roll, vears, rendering \oLper ann, rent, virtute cujus defendant 29 &^- 
Aor. isc. j^^^^^^ entered, hfc» on nil debet pleaded, and found for the plain- 
tiff, it was moved in arreft of judgment, that here, by the plain- 
tift's own fliewing, there is no rent in arrear, for he fays virtute 
rw/Vj* . defendant 29 Septcmb. entered, which is a day before the 
commencement of the term ; and then fuch entry is a difleifin, 
becaufe he hath then no right to enter : and this the court clearly 
agreed, and that no continuance of pofleflion, though after the 
term adually begun, would purge the difleifin or alter the eftatc 
.of the leflee : but yet they agreed that debt lay for the rent in 

rcfpedl 
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rcfpeft , of the privity of contraft upon the leafc made, but 
that the difleifin having gained a tortious fee,* that fliould not 
give way to the term for years, though it were legal, being but a 
chattel. 

So, where A. made a leafe to B. 23 Septem. habendum to him Lev. 45. 
for eighty^ne years from Mich, next enfuing, if C. (hould fo ^*''- S** ^ 
long live, and from and after the day of the death of C, for thirty- ,BrabTfoa! 
one years more ; the leflee enters the 23 Septemb.y and fo, before 
the commencement of the term, continues in pofleflion for fome 
years ; then the leflbr re-enters, and the leflee being out of pof- 
feflion after the death of C. and during the continuance of thirty- 
one years, affigns over that term to the plaintiff's leflbr, who 
being kept out of pofleffion, brings ejeftment, and recovered, 
I. It was held, that the term not being to begin till Mich.y this 
was till then a future intereft, and the leflee's entry before was a 
difleifin, and not a pofleflion, by virtue of the leafe. 2. That 
whether this leafe for thirty one years were only a continuance of 
the firft term, and that both together made but one term, as 
Bridgewan held, becaufe the laft day of the life of C (hall be 
conjoined to the firfl: day of the thirty-one years, and fo no frac- 
tion be allowed, efpecially being for eighty-one years, which B* 
. cannot be fuppofed to outlive ; or whether they were two diftinft 
terms, as others held ; yet either way it was not turned to a right 
by the entry of the leflTor, becaufe B. was not poflefled by virtue 
of the term, but by difleifin, and to purge that was the entry 
of the leflbr j for if a ftranger had entered after Mich., and dif- 
feifed the leflbr, this would not have turned the term to right, be-^ 
caufe as to that the time for entry of the leflee was not come, nor 
was his entry in refpeft of that j no more will the entry of the 
leflTor turn it to a right, and then it was well aflTignable to the plain- 
tifi^'s leflTor, efpecially if it ftiould be taken as a future interefl:, 
as fome held it (hould i for then the leflee was never in pofleflion 
by virtue thereof, and confequently the leflbr's entry could not 
turn it to a right. 

But where one declared of a leafe 1 6 Aprily habendum from the Cro. EKi. 
^«/z««rw//<9;z laft paft for ten years, virtuU cujus 'intravit, isf ha- 90S- . 
huit tenementa pradi^. frqm the faid Annunciation i this was held Camplap. 
good, and that the leflee was no diflieifor ; for it fhall be intended 
that he entered and occupied before by agreement, and a diver- 
fity was taken between this cafe, where the commencement of the 
leafe is limited from a time paft, and where it/is limited to begin 
at a time to come \ there, the entry of the leflee before that tiniej 
is a diflTeifin. 
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{QJ) How far, and by what Means, Leafes for 
Years ia Truft to attend an Inheritance ms^y be 
barred or deftroyed,. 



Oro. Ctr* 
V. Morris. 



(«)iVentr. 

329. 

I bid. 459. 



Huniner ▼. 
5yton, 
Comb. 67. 
$ee aifo 
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Hard. 400* 
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iF leflee for years afligns over his leafe in truft for himfelf, and 
* after purchafes the inheritance, and occupies the land, and 
then levies a fine with proclamations, and the leflee does not claim 
this leafe within five years after the fine levied, this fine and non- 
claim will bar the intcreft of the leflee, though he who levied 
the fine had himfelf the pofleflion by reafon of the truft ; for this 
truft pafled included in the fine, and the truftee not making claim 
within the five years, his intereft is barred thereby, and, confe- 
quently, fo is the intereft therein of the ce/lui que truft. But note; 
it appears in other books {a)y where this refolution is cited, that 
the gonufee was a purchafer of the eftate, and then having no 
notice of the term, nor having made any agreement for it, to 
have it afligned in truft for himfelf, if the fine had not barred it, 
and it might have been fet up againft his purchafe, he would have 
been fo far cheated. But it is faid, it would have been otherwife, 
if by agreement, this term had been to be afligned in truft for the 
conufee ; and that, upon very good reafon : for he who hath the 
inheritance in truft, for whom a term or eftate by extent is af- 
Cgned, muft be taken as tenant at will to his truftee, and then his 
poflefliion is the pofl!efl[ion of the truftee; the confequence of 
which is, that the fine levied by him who hath the inheritance 
will work only upon that, when it appears that it was fo intended, 
and that the term ihould be kept on foot, and not barred ; where- 
as in the cafe of Ift)am and Morris there does not appear to have 
been any fuch intention, nor docs it appear that the conufee knew 
any thing of the term. 

[So, where A. had a term of years vefted in him for fecuring 
children's portions, and B. being in poflTeflTion levied a fiiie, and 
five years pafled without any glaim being made ; it was refolved 
by the Court of King's Bench, that, admitting the terip-was in 
truft, it was barred by the fine.] 

A' feifed of lands, for continuance therepf in his name and 
blood, £ffr. makes a leafe to B^ for five hundred years, in truft 
for himfelf during life, and after ih truft for his brother, and fo 
to others ; and after, A. being in poflTeflion according to the truft> 
covenants with D. to ftand feifed of thofe lands, upon the fame 
confiderations as in the leafe, to the ufe of himfelf for life, with 
remainders over, as in the leafe, and upon the fame trufts; and 
that the faid leafe, and all eftates made or to be made by him 
jhould be to the fame ufes and truftsj and then A. levies a fin^j 
arid five years pafs, A, ftill continuing in pofleflion according to 
the truft, and after AJs death the leifee enters ; arid if this leafe 
was barred by the fine and non-claim for five years, was the quef-* 
tion ? No judgment appears to have been given : but Hah feemed 

to 
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to be of opinion that it was trot, becaufe here appeared no intent 

to bar it y for ^. wa§ but tenant at will, and the fine did not dif- 

place the leafe ; as, if leflce for years levies a fine, and five years 

pafs, the leffor is not barred, becaufe nihil operatur hy the fine, iVfz. 4^1. 

znA, partes Jinis nihil hahuerunt may be pleaded to it : otherwife it 

would be, if fuch fine had been levied by the tenant for life : 

therefore, where leflee for years intends to levy a fine, it is ufual 

for him firft to make a feofi^ment, whereby he transfers the whole 

and prefent pofleflion and fee to the feoffee, and then the fine 

operates upon the whole eftate fo united in the feoffee \ but here 

the leafe for years was antecedent to the eftate of the lejfor upon which 

the fine operates, and was fubfifting in another perfon, viz, in 

the lefTee, at the time of the fine levied. And he cited tlic 

Duchefs of Richmond^ cafe (a) in C. -S., which is faid to be the («) Corbet 

fame in terminis^ and to be fo adjudged, i. Becaufe the leflbr was ^:^^"** 

only a tenant at will, and there was a mutual confidence between Raym. 140. 

them : 2. By reafon of the privity that was between them. And 

he alfo cited one HeaPs cafe, where A. conveyed lands in fee to 

B,y with a covenant to make further aiTurance, then B. let to A. 

for forty years, and then, on requeft. A, makes further afTurances ; 

thd leafe is barred without precedent agreement to the contrary, 

for that would have faved the leafe, and then the further afTurance 

would have been taken only to operate by way of corroboration 

and further confirmation of the leafe. But the principal cafe in 

Hard, feems to be very darkly put in the book ; for it does not 

appear to whom the fine was levied 5 and the notion of the term 

being antecedent to the fine, and therefore not barred for that 

reafon, feems flrange •, for if it were fubfequent, it could not moft 

certainly be touched by the fine ; and there in another book this Lev. 271. 

cafe is cited ' as a cafe in point, that the term is barred by the 

fine; and this feems agreeable to fome of the following refo- 

lutions. 

It was held per curiam^ that a fine levied in purfuance of a truft Kcb. 24-5. 
cannot deftroy any leafe made by cejui que triiji.. But though a 
fine levied by cejlui que truji does not dcitroy or extinguifh the 
truft, yet it is not fafe to do it, for the danger of not being able 
to prove an agreement to the contrary. 

A. feifed in fee makes a leafe to B. for an hundred years, in Vent. 55. 
truft to attend the inheritance, B, enters, then A. enters, and re- ^°- ^'g* 
ceives the profits, and after makes a leafe for fifty-four years, lc^.^^^o.' 
and covenants to levy a fine fur conufance de droit y to confirm that a K.eb. 521. ' 
leafe, and a fine is afterwards levied accordingly, and five years prJ^ma^n v 
pafled without any claim made by B* And it was adjudged in Barncj. 
C. B. and affirmed afterwards upon error in B, R i. Ihat when 3 Mod. 196. 
A, entered upon B. he was but tenant at will to him, to which ^*^' ^"*^ 
eftate it is not always requifite that there be the exprefs confent 
of both parties v but if there be any thing tantamount, it is fuf- 
ficient; as here the truft implies, that the lefTor (hall take the 
profits, being ceftui que trujl^ which includes at leaft an eftate at 
will. 2. That when^. made the leafe for fifty-four years, though 
thisi would not be a difTcifin, becaufe ths rgvcrfion was in the. 

O 4 leflbr 
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leffor hlmfelf, who made that Icafe, yet by this the leafc for an 
hundred years was divefted, difplaccd, and turned to aright. And, 
3. that being fo divcfted, this was barred by the fine and non- 
claim. And it was held, that j4. only {hould have the term of an 
hundred years, divcfted or not, and not J5., who was but his 
truftee ; and in this cafe j4, hath made his eleftion by levying the 
fine to corroborate the term of fifty-four years, and there is no 
reafon that A, fliculd have the land againft his own fine : befides, 
if the term of an hundred years (hould not be barred by the fine 
and non-claim, then B. muft have it, which was never intended ; 
and it is but reafonablc fuch term fliould be fubjeft to be barred 
or extinguiftied by cefiui que truji of that and the inheritance. 
And a general rule was taken in this cafe, that when the leflee at 
will, or he who enjoys the land by exprefs or implied aflent of 
his grantee or feofiee, makes a leafe for years, or ievies a fine, 
this Ihall be conftrued an oufter, diffcifin, or bar, when fuch con- 
ftruftion tends to. the eftablilhing of a lawful eftate, as in the 
principal cafe ; but when fuch conftruflion tends to the deftruc- 
tion of an honeft eftate or intereft, then fuch leafe or fine fhall 
be no oufter, diffeifin, or bar j and therefore Keeling^ Chief Juf- 
[Sce ace. tice, put thefe two cafes : If one makes a leafe for years, for fe- 
«,Vez.48^ ] curity of money by way of mortgage, and as the courfe is, con- 
tinues in poffcflion, and takes the profits, and then levies a fine 
"to y. S., and pays the intereft duly, and the five years without 
notice or claim pafs, this ftiall be no bar to the leafe of the 
mortgage : So, if one purchafes lands, and for the better fecurity 
hath a long leafe affigned to J. S, in truft to attend the inherit- 
ance, and then take the inheritance to himfelf by fine, and five 
years pafs, and there are mortgages made in time after the firft 
leafe made, and before the fine levied ; yet fuch fine does not 
deftroy the firft leafe to J. S., but the purchafer may ufe it to 
defend himfelf againft the incumbrances j and he thought this 
difference would reconcile all the books. 
^Moa. 195. One by will devifes lands to truftees for ninety-nine years, in 
|mith ▼. i-y^fl. foj. tj^e payment of his debts and legacies, remainder to -^. 
icrce. j^.g brother in tail ; but if j4. gave fecurity to pay the faid debts 
and legacies, or fliould pay the fame within fuch a time, then the 
truftees fliould ^ffign the term to him, ^c. A. entered after the 
^ death of his brother, with the affent of the truftees, and received 

the profits, and paid all the legacies, and alfo all the debts but 
r8 /. and afterwards A. levies a fine to the ufe of himfelf for life, 
remainder to his wife for life, with divers remainders over, and 
die^, leaving his wife, and one only daughter, his heir at law \ the 
wife entered, and five years were paft without any claim ; and 
now the daughter, in the name of the truftees brought an 
ejeftment ; and the queftions were, i. Whether this term for 
ninety-nine years was bound by the fine and non-claim ? 2, Whe- 
ther it was diverted and turned to a right at the time of the fine 
levied ? for if it were not, then the fine would not operate upon 
it. No judgment appears to have been given in it ; but upon 
the diftereuce taken in Fireman .■^[nd Barnes'^ cafe, it fliould feem 
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not to be barred ; for then it muft turn to the prejudice of honcft 
creditors, who were ftrangers and third perfons ; and A. by his ' 
entry on the truftees could be only tenant at will, becaufe his entry 
was with their confent, and no manner of intent appears in him 
to diveft their eftate or intereft, and then his fine (hall operate 
only on his own eftate-tail, like a fine levied by a mortgagor, who 
is but tenant at will to the mortgagee, and whofe afts being by 
permiffion of the mortgagee, fhall not turn to his prejudice j 
though fome faid, the five years and non-claim palling in the life- 
time of the wife, who was the furvivor, made a great diflFerence in 
the cafe ; idea quote* 

If one takes an afiignment of an eftate extended upon a ftatute aVent. 319^ 
in the name of J. S. in truft to attend the inheritance which he 33o- 
hath in himfelf, and after he by leafe and releafe, and fine levied Q^taa^* 
in purfuance thereof, conveys that reverfion and inheritance to 
another, and five years pafs without any claim made by J. S, the 
truftee ; yet this will not bar the eftate or intereft upon the ex- 
tent, if it appears that the conufee of the fine was a purchafer of 
the whole eftate, and fo after his purchafe J. S. to be truftee for 
him of the ftatute intereft ; for in fuch cafe the fine ftiall operate 
only upon the inheritance, and not to the barring of the ftatute 
intereft, which is to attend and go along with the inheritance by 
way of truft for the purchafer. But if the purchafer had no no- 
tice of fuch ftatute intereft ftanding out, nor was by agreement 
to have the truft thereof upon his purchafe, then, rather than he 
fliould be cheated thereby, the fine of cefiui que trujl fliould operate 
to the barring of his own truftee. 

Upon evidence to a jury at the bar, on trial of an iflue out of sKeb.fef. 
Chancery, it was agreed, that if one makes a leafe for an hundred 
years in truft for himfelf and his wife, and afterwards they both 
join in levying a fine to a purchafer, for a valuable confideration, 
who had no notice of this leafe in truft, though the fine does not 
convey *he term itfelf to the conufee, the eftate in law being in 
the truftee, yet this deftroys the truft, fo that the leafe fliall not 
hurt the purchafer. 

Thefe reafons and refolutions feem to make it manifeft, that in l^ard. 400* 
the cafe of Focus and Salt/bury^ if the conufee of the fine were a 
purchafer for a valuable confideration without notice of the term, 
then the fine would fo deftroy the truft of that term, that it 
Ihould not hurt him : but if the fine were only in purfuance and 
corroboration of the former eftates, then there would be no reafon 
in the world that it (hould operate fo as to deftroy the term. 



(R) Leafes for Years, when merged by Union with 
the Freehold or Fee. ^ 

A NOTHER way, whereby a term for years may be defeated, 
^^ is by way of merger, where there is an union of the freehold 
or fee and term for years in pne perfon at the (amc time : in this 

<;afe 



aQ2 leaCrtf and Cermjaf foe Wearier. 

cafe the greater eftate merges and drowns the lefs ; becaiife they 
are inconfiftent and incgmpatible. And yet there are feveral ex- 
ceptions out of this rule, not only where fuch union is tranfitory, 
but even where it is permanent and continuing. 
Co. Lit. ' Firft then, if a man makes a leafe for years to ^. and after- 
5J^ *• wards makes a feofFment in fee to B, with a letter of attorney to 

»8o^6o5.' •^* ^® make livery, and he makes livery accordingly, yet this ftiall 
Cro. Jac. not drown or extinguifh his term, becaufe he did it only as fervant 
'77- j^ to the Icflbr, and in his (lead and right, and the feoffee after livery 
Abr. 495. made is in by the leffor, and claims nothing from the leflee : neither 
fhall his terra pafs, merged, or be confounded in the fee, which 
by the livery he gave to the feoffee, becaufe he gave it only in 
right of the lefTor, and not in his own right ; though perhaps, to 
fecure his term, and fettle the reverfion (which was all that was 
intended to pafs) in the feoffee, it may be proper for him after 
fuch livery to make an entry for his term, becaufe the livery gave 
the a£tual pofTefTion, though the agreement and intent of the par- 
ties will dire£i: it fo as to transfer only the reverfion expedlant upon \ 
that t^rm after the lefTee hath re-entered. i 
7 Co. 4^. a. If the lefTor enfeoffs his leffee for years to feveral ufes, tjie inte* 1 
Moor' 1. ^^^ °^ ^^^ IcffcQ is favcd by 27 H. 8. c. 10. of ufes which faves to | 
345.'' Che- all perfons, and their heirs, which be or (hall be feifed to any ufe, j 
Bey'8 cafe, all fuch former right, title, entry, intereft, iffc. as they might have ' * 
had to their own proper ufe, in or to any manors, lands, ^r. • 
whereof they be or fhall be feifed to any ufe, as if that aft had not 
been made ; and therefore in fuch cafe his term being faved ex- 
prefsly by this aft, he may -enter and enjoy it, as if the feoffment 
to ufes had been to any flranger. 
Cro. Jac. ^. kafes to B> for years, and after the leffor by indenture en- 
^^R 11 rolled and fine conveys thofe very lands to the leffee, and others, 
Kcp. 245. siJ^d their heirs, to the ufe of them and their heirs, to the intent 
Ferrers and that a commou recovery fhould be had and fuffered againft them, 
»m!^*2 ^^^^ voucher of the leffor, and that he fhould vouch over the 
iecrccd. common vouchee, to the ufe of 2). and E, and their heirs 5 all 
which was done accordingly ; and the queflion was, if by all or 
any of thefe afts the term were extinft and gone ? for the rever- 
fioners, wjio were in under the recovery, brought debt againfl B. 
the lefTee for rent. And on nihil debet pleaded, and all the faid 
fpecial matter found, it was adjudged, that the term flill had con- 
tinuance, and was not merged ; for although it was merged and 
extinft by the union of eflates till the recovery came, yet when 
that was fuffered, the ufes thereof were guided by the bargain and 
fale enrolled, and then it is all one as if it had been no conveyance 
. or affurance to fuch ufes ab initio, and is within the equity and in- 
tent of the faving of tl^e 27 H. 8. c. 10. and is like a feoffment to 
ufes, and the term and rent are revived j for the intent of the 
ftatute was not to hurt thofe who had eftates, but to preferve 
them. And it was agreed j)er totam cur, that if a fine or feoffment 
had been made.or levied to the leffee for years, that the term would 
not have been extinguifhed, but fhould be preferved by 27 i/. 8. 
^..10. The objedion againfl all this was, that the bargain and 

fale 
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fate and fine were to his own ufc, othcrwife he could not have 
beep tenant to the precipe for fuffering the commo^i recovery, and 
therefore, being to his own ufe, there was nothing to be favec^ 
within that ftatute. But it was anfwcred and refolved, for the 
former reafons, that his own term was faved v/ithin the equity and 
intent of the ftatute. 
One feifed of lands in fee makes a leafe to B. of ninety-nine a Mod. s, 9. 

J ears, to fuch ufcs as he fliould by his laft will direft : afterwards ?{*"^*^ ^ 
e makes his will in writing, (having then no iffue by his wife, *"* * 
but who however wzs privemetit enfeiat,) and thereby devifes thefe 
lands to the heirs of bis body on the body of his wife begotten, 
and for want of «fuch iflue, to B. and his heirs, and dies ; and 
about a month after a fon was bom, who by virtue of this devife 
enjoys the land, and after his full age fuffers a common recovery, 
and then devifes the lands to the plaintiff, and dies : the plaintiff 
brought this bill againft B. to have this leafe of ninety-nine years 
affigned to him. For the defendant it was objefled, i. That an 
eftatc in fee being by the will limited to B., who was alfo leffee for 
ninety-nine years, the term was thereby drowned. 2. That this 
was in nature of a devife to an infant in ventre fa merey which, as was 
obje£led, is not good, if there be none bom at the time when the 
devife (hould take place. Notwithftanding thefe objedions, it was 
decreed, that the defendant (hould aflign the term to the plaintiff; 
for that fuch devife to an infant in ventre fa mere is good as an 
executory devife, and though the lands defcend to the heir at law; 
in the mean time, or go to the devifee in this cafe, yet it is fubje£l 
to be defeated by the coming in ejfe of the infant, and the term 
for years in the mean time was only fufpended, and, by confe- 
quence, muft revive in the leflTee when the acceffion of the inhe- 
ritance, which occafioned that fufpenfion, is defeated : and the 
term being created fubjeft to the ufes of the will, muft follow the 
devife of the inheritance, as a truft to be difpofed of as the cejlui 
que truft fhall dircft. 

If one make a feoffment in fee to the ufe of himfelf for years, Dy. tit. b. 
without limiting any other eftate, the ufe (hall not refult to him '^^^^&^* 
in fee, becaufe that would merge the term, againft the exprefs {^j jucr^ 
declaration and manifeft intent of the parties; and therefore, Ton. * 
in fuch cafe, the rcvcrlion in fee muft continue and fettle in the 
feoffee. 

In ejedlment the cafe was thus : CoA let to Fountain for ninety- a Lev. 116, 
nine years, and two years after by leafe and releafe Cook conveyed ^^^^^o 
the inheritance to Fountain an^ another, to the ufe of Cool and thp 309* cook' 
beirs of his body, with divers remainders over ; and if by this con- v. Fountain, 
ycyance the leafe for ninety-nine years was merged and deftroyed !^5^"s.^ct* 
in all, or in part, was the queftion ? Firft, it was agreed, that if wigfton vl 
fuch conveyance to ufes had been by fine or feoffment, it would Garrett, 
not have been deftroyed, but would have been preferved by the ^«^"»*4^'- 
faving in 27 if. 8. c. 10. So likewife they agreed, that if there 
nad been no leafe for a year, but the .releafe had been immediate 
to the leafe for ninety-nine years to fuch ufes, in this cafe alfci 
the leafe for ninety-mn? years h^d bcco preferve^ by foyce of that 

ftatute : 
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ftatute : but here being a Icafe for a year precedent, it was argued, 
that this was to the ufc of the leflec, and then, by acceptance 
thereof, he admitted the Icflbr's power to make fuch leafe, and by 
confequence, this was a furrender of the leafe for ninety-nine 
years, before the relcafe to the other ufes came to take place, and 
then the releafe after cannot revive it. And it was faid, though 
this be all one conveyance, yet it differs from a feoffment ; for it 
will not purge a diffeifin, nor make a difcontinuance ; and if be- 
fore the releafe the leffee grants a rent-charge, acknowledges a 
ftatute, confefles a judgment, or makes a leafe for half a year, 
and then a releafe is made to him and his heirs to fuch ufes s yet 
it was faid, that he who hath the inheritance would have no re- 
medy to avoid thefe charges, but in Chancery. On the other fide 
it was argued, that this was no merger of the ninety-nine years 
leafe ; or if it were, yet for no more than a moiety ; for the reafon 
of merger and extinguiihment is not, as hath been argued, the 
party's admittance of the leflbr's power to make a leafe, but the 
merger is effefted by the acceffion of the immediate reverfion to 
the particular eftate j and therefore a new leafe by the leflbr to 
his leffee is not a merger or furrender of the firft term, if there be 
any interpofing or intermediate term ; and yet, in that cafe, the 
leffee admits the leffor's power to make the leafe prefently, as 
much as in the other : then, if the union and acceffion of the two 
cftates be the caufe of the merger, the qtmntum of the thing grant- 
ed will be the meafure of that merger, and by confequence, the 
firft leafe here (hall be extinguifhed but for a moiety of the lands. 
But idly^ it was argued. That it was not extinguifhed for any 
part ; for the term is faved within the letter, or at leaft within the 
equity of 27 H, 8. r. 10. for the intent of the faving therein was 
to preferve the balance between the cejlui que ufe and his feoffeesji 
according to the rule of equity by which they were governed be- 
fore. Now fuppofe that Fountain had a leafe for ninety- nine 
years before this ftatute, and that Cook had defired him to accept 
a feoffment to his ufe, without doubt, the Chancery would not 
have compelled him, to affign till the ninety- nine years expired ; 
and the fame right feems now to he preferved by the faving, and 
the words are general, all that jhall befeifed to any ufcy not all that 
(hall be feifed by feoffment or fine ; fo that thefeifm to ufe is the 
only thing the ftatute regarded, and not by what fort of conveyance : 
and leafe and releafe are now a common conveyance ; and the 
leafe being exprefsly faid to be to enable him to accept a releafe 
to other ufes, fhall not be conftrued to any other intent, or to be 
to his own- ufe, otherwife than to enable him to accept fuch re-i 
leafe; and then if it fliould be admitted that the leafe for ninety-i 
nine years were extinguifhed by the leafe for a year, yet by the 
releafe it is revived ; for being but one conveyance^ it is within 
• the equity of the ftatute : and Cro. Jac. 643. is a ftronger cafe 

and yet refolved there, that though the bargain and fale had de-» 
ftroyed the term for a time, yet by the recovery it was revived^ 
becaufe then but one conveyance ab initio ; fo here. To all this 
it was replied^ That the very reafon of merger was the admittance 

of 
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of the lcflbr*8 power to demifc, and then the whole is furrendcrcd, 
becaufe he admits the leflbr to have power to demife the whole, 
though he had but a moiety, to himfelf ; and that where there is 
an intermediate eftate, no merger (hall be, does not make againft 
it, for the intermediate eftate difproves his admittance, that the 
leflbr hath fuch power ; but here is no fuch intermediate eftate or 
impediment, and being joint-tenants per my i^f per tout^ by the 
leafe, the whole is merged by admittance of the leflbr's power to 
denxife the whole, though they agreed that a merger may be of 
one's part of an eftate or term, and not for another's part. Hale 
cited a cafe, 6 Car. i. Hele Sevarn, where ji. mortgaged lands to 
S, for years, B. re-demifes to ji. upon condition, if he does not 
pay fuch a fum, that he fhall re-enter ; and in the firft convey- 
ance were covenants for farther aflurance by A. Then -S. defires 
him' to levy a fine, which A. does accordingly ; and there it was 
agreed, that the term re-demifed was extinguiihed : but if it had 
been exprefled to what intent the fine was, it was agreed, there 
would have been no extinguifliment of the term : and in this cafe, 
the leafe is found to be ed intentione to enable him to take a re-- 
leafe* However, no judgment appears to be jjiven \ but it feems 
reafonable that the leafe for ninety-nine years, in this cafe, 
fhould not be merged ; or at leaft but for a moiety j and even in 
that cafe, equity would fet up the moiety or the whole term again. 

If tenant /«r auter vie makes a leafe for years, and dies, living ^ BolC iz. 
€ej}ui que vie, by this the leflee for years is become occupant, and J^f^^JJ^^^" 
then this acceffion of the freehold merges his eftate for years, be- eww/ 
caufe.they cannot confift together in one perfon: but if, in that 
cafe, the leflee for years had made a leafe at will, and then the 
tenant pt^r auter vie had died, (which was the principal cafe) it 
was adjudged that the tenant at will was the occupant, and by 
confequence, the leafe for years, which was iri another perfon, not 
drowned or merged, there being no union of the term for years, 
and the freehold in one perfon ; and then the leflee for years may, 
by determination of his will, enter and enjoy his term, and the 
occupant cannot prevent or hinder him, becaufe he claims in quqfi 
by the firft lefl!br, who had made fuch leafe for years, to which 
the eftate for life, during the life of the cefiui que vie, was fubjeft 
and liable. 

If tenant ^«r auter vie liiake a leafe for years, to -4., remainder Bro. tit. 
to B, for years, and A, enter, and then the tenant pur auter vie Surrender, 
die, here A. the tenant for years, (hall be occupant, by reafon of » Boif. n.* 
the pofl!eflion he had in him when the life fell j and yet his term Bro. tit. 
for years is not drowned, by reafon of the intermediate remainder ^"^"» ^3- 
to JS. for years ; for this eftate by occupancy is in the nature of a 
reverGon expeftant upon both the terms for years, as it was in 
the tenant pur auter vie himfelf after thefe leafes made. And, in 
fome cafes, a term for years and a freehold may confift together 
in one perfon ; as if leflee for twenty years makes a leafe to his 
leflbr for five years, this term for five years is not drowned in the 
freehold or fee of the leflbr, by reafon of the intermediate rcver* 
Son for fifteen years in the firft leflee. ' 

The 
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tto. Jac. The cafej in efibftj was this ; jf. feifcd lii fee, g cants afi //y- 
J^?* '^^ termini to A for oncliundred years, to begin at fuch a titnc, 

Swuflu ^* .^^^^ before that time makes a leafe for twenty-one years to C. to 
begin in po&effion prefently ; then B. before the commencement 
of his term, grants it to -rf., who after grants a rent-charge, and 
the grantee of the rent-charge diftrains C. fof it ; and the only 
jqtteftion was, whether the intereffe termini were drowned in the 
Inheritance, or if it had any exiftence in A. fo that he might there- 
faut grant the rent ? for then it would avoid the fecond leafe for 
years, being before it, and, by confequence, be liable to the pay- 
knent of the rent. It was refolved, that it was drbwncd in the in- 
heritance 5 for, notwifhftanding the fecond leafe for years, the 
interejfe termini is not fo fevered from the reverfion, but that by 
grant thereof to him who hath the inheritance, fucl;i future term 
t)r intereft is drowned, and (hall never rife again ; and, by confe- 
quence, this rent ihall not charge the pofleflion of the termor, who 
had the eftate before the rent granted, and comes paramount it ; 
for though there was a feverance of poffeffion by the fecond leafe, 
yet the intereffe termini being granted before that leafe, and to con- 
tinue for a longer time, that fecond leafe was fubjeft to be de- 
feated by the intereffe termini when it took efFeft ; and therefore 
the intereffe termini was quaft immediate to the freehold and inhe- 
ritance, and therefore might drown in it. 
O0.tJt.339. My Lord Coke lays it down for a general rule, that one cannot 
B °^ h V^ ^^^^ ^ ^txra for years in his own right, dnd a freehold in aute^ 
w.'cook. ^^ droity but that his own term (hall drown in the freehold ; and puti 
thefe cafes : if a man, leflee for years, intermarries with the femd 
lefTor, this (hall merge and drown his own term fot years ; but 
if a feme leflee for years intermarries with the leflbr, ner term is 
not thereby drowned, becaufe, fays he, one may have a term for 
years in outer -droity and a freehold in his own right, as the huf- 
T3 Term band in this cafe fhall have : fo, if leflee for years make the leflbt 
Ktp.401.] iijg executor, the term is not thereby drowned, becaufe the lefl^or 
hath a term in auter droit. So alfo, if a mafter of an hofpital, being 
a fole corporation, by the confent of his brethren, makfcs a leafe 
for years of the pofleffion of the hofpital, and afterwards the leflee 
for years is made mafter, the term is drowned caiifa qUafupra ; but 
if it had been a corporation aggregate, the making of the leflTee 
mafter had not extinguiflied the term, no more than if the lefled 
Pfcw. 419, had beeti made one of the brethren : but if a leflee for years of the 
t Uon. 1 ji. ^^^ ^^ made parfon, the term is merged, by reafon of the union 
' of the terhi and freehold in htm to his own right and ufe, though 
he has them in feveral capacities. 
Cro.jac* But this* rule feems to admit of divers exceptions; for wherd 

*75- the hufl^and, poflefled of a term for years, took wife, and after the 

Pbit V.' ■ inheritance defcends or cotnes to thfc wife, the term for years or - 
Sleep. the hufband is not thereby drowned or merged, becaufe the defcent 

was an aft of law, which the hufl^and could not prevent, and 
therefore (hall not turn to his prejudice \ but he fhall have the in- 
heritance in right of his wife, and the term for years in hi^own 
right, as he had before, and* therefore may give away or difpofe of 
.5 *^ 
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the term as he thinks fit, notwithftanding fuch dcfccnt of the in- 
heritance to his wife ; and this was the opinion of Fennery Croke^ 
and Flemings Chief Jufti^e, and fo given in direftion to a jury in 
a trial at bar ; and upon a general verditl to that purpofe, they 
gave judgment accordingly. And Cr^;&^feemed to make a queftion, 
if the hufband, in this cafe, had iffue by his wife after the inhe* 
Htance defcended to her, fo as thereby he was entitled to be 
tenant by the curtefy, and to have a freehold in his own right, if 
this (hould merge the term till the wife's death ; an4 yet he faid . 
this was a much ftronger cafe. But Williams totis virihus again ft 
the judgment, and held the term clearly extindl : but, notwith- 
ftanding judgment was given ut fupra ; and in this cafe all the 
court agreed, that if the leafe had been made upon truft, for 
the advancement of fuch a woman, and the leffee had after 
intermarried with that woman, and then the inheritance had ' 
defcended to her, that this would not merge the term, but that he 
might clearly difpofe thereof to the purpofe intended ; becaufe he 
had it in outer droits and to another ufc. So, in another book it Godii. 2, 
feems to be agreed, that if a man, being poflefled of a term for 
years in right of his wife, purchafes the inheritance, that by this 
the term for years, though in right of his wife, is merged and ex- 
tinft, beqaufe the purchafe was the exprefs aft of the hufband, and 
therefore amounts in law to a difpofition of the term, by reafon of 
the merger confequent thereupon ; but a bare intermarriage of tho 
feme termor with the reverfioner wilj not work a merger of th^ 
term, becaufe by the intermarriage the term is caft upon the huf- 
band by a£l of law, without any concurrence or immediate aft 
done by him to obtain the fame ; and therefore, in fuch cafe, 
the law will preferve the term in the' fame plight as it gave it 
to the hufband, till he by fome exprefs aft deflroys or gives it 
away. 

But where the hufband himfelf is leffee for life, and intermarries Co. Lit. 
with the leffor, this merges his own term, becaufe he thereby draws ^s*- ^, 
to himfelf the immediate reverfion, in nature of a purchafe by his b.% 
own voluntary aft, and fo undermines his own term ; whereas in 
ihc other cafe, the term being exifting in the feme till the inter- 
marriage, is not thereby fo drawn out of her, or annexed to the 
freehold, as to merge therein ; becaufe that attraftion, which ik 
only by aft of law confequent upon the marriage, would, by merg- 
ing the term, do wrong to a feme covert, and fo take the term out 
of her, though the hufband did no fexprcfs aft to that purpofe, 
^hich the Jaw will not allow. But in fuch cafe, if the feme fhould 
furvive, and have dower of thofe land^, this feems a merger of her 
term for a third part at leafl, becaufe now fhe hath the term and 
freehold both in her own right, and then the acceflion of the free- 
hold mufl pro tanto merge and drown the term. 

So alfo, in cafe where the leffee for years makes the leffor exe- Co.Lit.|^g. 
tutor, the term is not merged, becaufe cafl upon him without any ^^^^- ♦'*• 
aft or concurrence of his, as a confequence of his being made exe- Frecm! *s^. 
cutoT 5 and therefore the aft of law, which cafl it upon him, fhall s. P. 
ptcfcrvc it in the fame manner as if he ha^d been a ftranger, withouf 
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any regard to the immediate freehold he had in his o\vn righti 
which was only accidental. 

But if a feme executrix takes hufband, and the hufband after 
purchafes the reverfioni and dies, yet the feme furviring (hall not 
have the term to any other purpofe but as affets to pay debts •, for as 
to any right of her own therein, the term is extin<3: by fuch pur- 
chafe of the hufband, becaufe that was his own exprefs voluntarjf 
zfkf and therefore amounts to a difpofition of the term by the 
merger wrought thereupon ; and fo it was held by all the juftices. 
So, if one who hath a leafe for years as executor purchafe the 
inheritance, this merges the term, becaufe the purchafe was his 
own exprefs aft ; nay. Baron Clerk held, that though the inherit- 
ance in fuch cafe had defcended on the executor, that this like- 
wife would merge the term, which how far it is law, may be a 
queftion ; but as well in the cafe of the purchafe, as of the de- 
fcent, all agree that the term would not be extinfl as to creditors, 
much lefs in cafe where the leflbr i^ only made executor of the 
leffee for years j though Plowden feems to infinuate, that even in 
that cafe, the term is fufpended during the life of the leflbr j for he 
fays, that after his death the term (hail be revived. 

Land was given to the hufband and wife, and to the heirs of 
the hufband \ the hufband makes a leafe for years, and dies, the 
,wife enters and intermarries with the lefTeej and it was holden 
that his term was not extinft, becaufe the entry of the wife put a 
total interruption to the interefl of the lefTee, and avoided the 
term entirely as to herfelf, becaufe fhe was in of the freehold by 
furvivorfhip paramount the leafe; and then the leafe cannot take 
place again, till after her death, again fl the heirs of the hufband, 
and whether (he will outlive the term or not is uni:ertain ; (o that 
during her life, the leffee had no intereft, but only a bare poffibi^ 
lity, which cannot be touched or hurt by the intermarriage, but 
continues juft as it was before. 

[A leffee for 1000 year^ afligned the term to the lefTor in trufl 
for his wife and children, and the lefTor accepted the truft, and 
declared the purpofes of it. The Court of Chancery fupportcd 
the trufl, notwithftanding the merger of the term in the inherit* 
ance, and decreed the heir of the leffor to make a further affurance 
of the remainder of the term to a purchafer from the fon of the 
leflee, 

A court of law cannot merge eflates unlefs it finds them in the 
fame perfon, and acquired, fubjeft to fome exceptions, in the faro? 
right. But courts of equity look into.the beneficial interefls and 
views of parties, and do not regard whether the eflates are ftriftly 
.^ ^ in the fame perfon, or in different perfons. Hence it is a general 
(^)*Th'ough rule {a) with thefe courts, that where the owner of an eftatc be- 
thc owner comcs entitled to a charge upon it [b) fecured by a term of years^ 
.tick "" ^"aV ^^^^ ^^^^ ^^^' ^^"^ ^^^ ^^ benefit of the heir. But exceptions to 
bctvJecn his this rulc are admitted in feveral inflances ; as, where the perfo^ 
mere, aUfo- entitled to the charge takes only an,eflate tail {c) in the eftatc, afld 
P^rfonalre""* not the fee fimple. So, where by reafon of a limitation {d) to 
prcfenu- " •truftecs to prcfcrve contingent remainders, the owner does not tak^ 
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the fee. So, where the owner of the fee {e) has manifefted hisr in- tives, the 
tention, that the charge (hould ftill fubfia. So, in favour of ere- ^JJ^^^ ^^ 
ditors, {/) and of infants. The cafes of infants turn upon a fuppofed as becween 
intent ; and the courts fink or preferve the term, as they find to be thefe no 
moft beneficial for the interefts of the infant. *2ift? *L^rd 

Compton V. Oxendcn, % Vex. jun. 26 1 . (c) Duke of Chandois v. Talbot, a P. Wms. 601. («/) Wynd- 
ham V. Earl of Egremont, Ambl. 753. (f) Powell v. Morgan, » Vern. 90. Thomas v. Kemiih, 
2 Vern. 354. 2 Frcem. 207. (/) Ambl. 602. 2 Vcz. jun. 264. 

Analogous to the cafe of merger at law, where the term and the Beft ▼. 
fee come into the fame hands, is the doftrine of courts of equity, p,*ch!!^'a, 
that, whenever a man is owner of the inherita'tice, and entitled to iSaUc 154I 
a truft term of the fame cftate, the term fliall be attendant upon * J^«««* 
the inheritance.] 
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(S) Of Surrenders of Leafes for Years : And hereini 

u Of Surrendets in Faft or Exprefs : And herein again, 

!• By what Words fuch Surrender may be made. 

1 T will not be here neceflary to enter into a particular inquify Co. Lit. 
* concerning the nature of a furrender, or of the feveral words 337« ^« 
whereby a furrender may be made, it being fufficient to fay in 3 Mod. 298* 
general, that a furrender is a' yielding up of an eftate for life, or Perk. §584, 
years, to him who hath the immediate eftate in reverfion or re- 
mainder, wherein the eftate for life, or years, may drown by 
mutual agreement. 

So that any form of words, whereby fuch an intent and agree- Perk. §607, 
ment of the parties may appear, wiJl be fufficient to work a fur- ^^'., 
render; and the law will dire£l the operation and conftru£lion of ,^' ^jg*^ . 
the words accordingly, without the precife or formal mention of Leon. 179. 
the word furrender in the conveyance. But then the party, who *^®' 
would have the benefit of fuch conveyance to work as a furrender, Roa. ^bJ, * 
muft plead it by the very words/ur/um reddidit^ becaufe thefe only 497- 
can properly defcribe the operation of the conveyance as a furren- *Yj°j* *^J* 
dcr ; and whoever would take advantage of a thing in pleading, ' 
muft determine it to that particular fpecies of operation whereof 
he would fo have the advantage : therefore, if leflee for life or 
years, fay to the leflbr that his will is, that the leflbr (hall enter in- 
to his lands, and fhall have the fame, or is content that the leflbr 
fliall have again the land, and by virtue thereof the lelTor enters in- 
to the land, this is a fufficient furrender : fo, if the lefllrc fay to 
him in the reverfion or remainder, that he will occupy the lands no 
longer, or that I furrender to you fuch lands, ^c. and he in the 
tevcrfion or remainder thereupon enter into the land, thefe were 
fufficient and effedual furrenders at the common law : but if fuch 
^^ords had been fpoken privately by the lefll:e, or by a ftrangcr, 
*nd not by way of addrefs to him in reverfion or remainder, this 

P could 
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could not amount to a furrcnder, b^caufe there could appear flO 
mutual agreement of the parties for that purpofe. 
%er^s5i. 80)if leflce fof yeats rcmife, feleafe, difcharg«> and for evef 
c*''eJm?' *l^^*-claim to his leflbr all his right, title and eftate in or to fuch 
*. Cro.* lands; this has been held to amount to a furrender, becaufe a 
Tic. 169. kafc fot years confiding only in contrad, thcfe words are fufficient 
Ktb/s^T, ^° diffolye that contraft, and let in the reverfioner. But fuch 
[But a re.* words, in cafe of a leafe for life^ would not amount to a furrender, 
feafe of the becaufe that being an eftate created by livery, muft be defeated by 
iiS*o/ycar8 ^^ ^^ equal notoriety, or exprcfs words of conveyance of the 
to the leflbr freehold, which the before-mentioned words are not, but rather 
do«s not applicable to a thing which lies only in grant. But of that quarej 
•7urreftdcr ^^^ ^^ ^'^^ ^^^ adjudged, that if tenant for life grant, furrender 
forthc words and releafc to him in the reverfion, that this was fuflScient, and fo 
arcrepug- would have been, though there had not been the word ft^r render, 
^hTilii^uh becaufe the word grant would operate as a furrender after the 
in pofTeffion, Conveyance executed ; and that fuch furrender, though without 
and there- noticc or exptcfs agreement of the furrenderee, would be good till 
iwfcs tifc' aftual difagreement thereto. 

iefTorin pofreflion. Jenk. 195* Ca. i.] 3 Mod. 301. 2Vent.2c6. Show* Par. Ca* 1 5P. 3Lev. aS4« 
Thoropfoji V. Leach. 

Smith ▼. [So, where a leafe came into the hands of the original leflbr, by 

M apple- ^^ agreement entered into between him and the aflignee of thft 

1 Tc'rm leflee, ** that the leflbr fhould have the prcmifes as mentioned in 
Kep.44K «< the leafe, and fliould pay a particular fum over and above the 

'* rent annually towards the good-will already paid by fuch af- 
" fignee,'* it was adjudged, that this agreement operated as a fur- 
render of the whole term.] , 
f (tf) This But now by the ftatute of frauds and perjuries it is provided, 
note in writ- ^jj^^ jjo Icafcs, cftatcs or intercfts, either of freehold or terms for 
l^Midjudg- years, fliall be furrendered, unlefs it be by deed, or note in 
cd, need not writing (/<), figued by the party who makes fuch furrender, or 
be ftamped: (-Q^g ^jj^gy lawfully authorifed thereunto, or by an aft and opera- 
Rogers/* tion of law : fo that furrenders in law, or implied furrcnders, remain 

2 Wiif, 26. as they did at common law, if the leafe, which is to draw on fuch 
Phiin^ furrender, be in writing purfuant to that ftatute, 

5 Burr. 2827. However, a ftamp feems now to be rendered nccelfary by ftat. 23 Geo. 3. c. 5S.J 

Magennisv. [Sincc this ftatute, faith our author in another place, a leafe for 

Mac-Cui- . years cannot be furrendered by cancelling the indenture, without 

Eq. KsdI^' writing, becaufe the intent of the ftatute was, to take away the 

23O. • manner they formerly had of transferring interefts in lands b^g^^Si 

fymbols, and words only 5 and therefore, as a livery and feifin on 

' a parol fepiFment was a fign of paffing the freehold before the 

ftatute, but is now taken away by the ftatute, fo, he takes it, tljc 

' cancelling of a leafe was the fign of a furrender before the flatutc^ 

' but is now taken away, unlefs there be a writing undsr the hand 

« of the party ; and the words, viz. ij/ aEl and operation ofh*iify a?f 

to be cdnftrucd a furrender in law, by the taking-of a new icafe> 
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vhict, beii^ ija writing, is of equal notoriety with a furrcnder In 
writine. 

Altfiough the ftatute dire£ls that the deed or note in writing Natchbolt 
(hall be figned by the furrendexor, yet where an agreement wag l^y^^^l\^ > 
entered into between the leflbr and Iqffee, at the inftance of the * " ' ' ^ 
formej;, fprth^ furrender of a leafe, an affignment aflually pre- 
pared, the key delivctcd up and accepted, and a long acquiefcencc 
on the part of the leffor, without any claim or demand upon th« 
Icflee, it was decreed in equity that the leflee fhould be difcharged 
of the tent from the time h^ had delivered up the key.] 

a. Upon what Eftatc fuch Surrender may operate. 

It appears by the definition before given of a furrender, that the 
iame is a yielding up of an e{late for life, Or years, to him in the 
immediate reverfion or remainder : but here a ^ueftion may arifc^ 
what cftate in the rcvcrfion or remainder will be fufceptible of fuch* 
furrender; for if the eftate in revcrfion or remainder be but for Cro.£lui» 
years, it feems a great doubt in the books, whether a Icafe for *73-^^ 
years in poffeffion may be furrendcred, fo as to merge and drown o.wea,97/ 
therein; and it i$ commonly faid, that years cannot drown in Perry*, 
years ; therefore, where leffec for twenty years made a leafe for ^Jj^*- ^-^ 
tcij years, and the leflee for ten years furrendered to his leffor, this 
has been held to be no furrender, fo as to merge the ten years in 
polTeflion, but only to transfer them by way of affignment or ac- 
cefBon to the number of years then left in the leffor ; for that year* 
could not drown in years. But the contrary to this has been held Popli. 3o» 
with fome clcarnefs, and it feems to be now fettled, that fuch fur- ^°g,^^* 
render is good, and {ball merge the firft term ; wherein it was cro. Eiis^ 
agreed, i . That if the term in rcverfion were greater than the term 3^2. 
in poffeffion, that the greater would merge the lefs, as ten years *^*"^ ^ 
way be furrendered and merge in twelve or fourteen years. 2. It 
ivas held by Gawdy, Fenner^ and Pophamy that though the reverfion 
were for a lefs number of years, yet the furrender would be good, 
and the firft term drowned j as if one were leffee for twenty years, 
and the reverfion expeftant thereupon were granted to one for a 
year, who granted it over to the leffee for twenty years, that this 
would work a furrender of the twenty years term, as if he had 
taken a new leafe for a year of his leffor ; for the reverfionary in* 
tcreft, cooiing to the poffeffion drowns it, and the number of years is 
pot material; for as he may furrender to him who hath the reverfion 
in fee, fo he may to him who hath the reverfion for any lefs term: 
Md therefore Popham held, that where leffee for twenty ye;ani 
makes a Ipafe for ten years, and the leffee for ten years furrenders 
fo his kfibr, Wa. the leffec for twenty years, that this is good, and 
ffe leffor (hall have fo many of the years as were then to come of 
kis former term of twenty years, that is, as it feems, fo many yean 
W were to eome of his reverfion (hall now be changed into poffef- 
fion : and he held further, that if fuch leffee for twenty years had 
' iMle Uf^ \t9k Ux t«P jeais, and then granted over the f everfion 
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for ten years only, viz. no longer than the Icafc for ten years was td 
continue, and fuch leflee for ten years had attorned, then thi 
grantee of the revetfion ftiould have the rent and fervices, and the 
grantor the refidue of the twenty years ; and that the leffee for ten 
years might furrender to the grantee of the reverfion for ten years, 
and he thereby would have in poffeflion fo many years, as were then 
to come of his reverfion 5 and if he had a lefs term in the reverfion 
than the leflee himfclf had in the pofleffion, it fiiould go to the 
benefit of the firft termor for twenty years, who was his grantor ; 
'for the term in pofl^efTion is quite gone and drowned in the rcve;jr- 
fion, to the benefit of thofe who have the reverfion thereupon, 
having regard to their eftate in the reverfion, and not otberwife : 
to all which Fenner agreed ; and it appears by the cafe of Cook and 
Fountain fupr a y to be taken for clear law, that a leafe for ninety- 
nine years might be drowned by his acceptance of a leafe from the 
reverfioner even for one year. 
Co. Lit. But now, whether a leafe for years in pofleflion may be furrcn- 

»73« *>• dered, fo as to be merged in a leafe in remaincier, be the term in 
remainder greater or lefs than the term in pofTcflion, feems to be 
no where fettled : indeed my Lord Coke fays, that if there be a 
leafe to A. for twenty years, remainder to B. for ten years, and 
B. releafe all Kis right to A.^ that here A. hath an eftate for thirty 
years, for one chattel cannot drown in another, and years cannot 
be confumed in years ; but whether if A. .had granted and fur- 
tendered his eftate and terra to -S., it would have been merged. 
Perk. § 589. does not appear •, and Perkins holds, that if a leafe for life be of 
lands, the remainder to a ftranger for years, and the leflee for life 
furrender his eftate to him in the remainder for years, it cannot 
take efieft as a furrender, becaufe an eftate for life cannot drown 
in an eftate for years ; .which reafon feems to prove, that an eftate 
for life cannot be furrendered to or merge in a reverfion, if it be 
only for years : ideo quare* 

3, Of Surrenders in Law, or implied Surrenders : And herein, 

1 . With regard to Leafes in Pojfejfton. 

Bro. tit. As to the furrender in law of leafes in poflTeflion, this is wrought 

Leafes, 14. j,y atccptancc of a new leafe from the reverfioner, either to begin' 

plf 28.^^* prefently, or at any diftance of time, during the continuance of 

Perk. §617. the firft leafe; and the reafon fuch acceptance of a new leafe 

^^"i**** amounts to a determination and furrender of the firft is, becaufe • 

Cro?Eiiz. othcrwife the leflee would not have the full advantage he hath 

521. 605. contrafted for by acceptance of the fccond leafe, if the firft fliould 

^u^' ftand in the way, and donfume any of thofe years comprifed in the 

fecond leafe ; for which reafon, and to enable the leflbr to perfeft 

and make good^his fecond contra£):, the leflee muft be fuppofed to 

waive and relinquifli all benefit of the firft : therefore, if leflee for 

thirty years takes a new leafe, though but for three years, and to 

begin ten years hencc^ yet this is prefently a furrender and a de« 

terminatioii 
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termination of the whole firft term of thirty years, bccaufe there-* 
by he admits the leflbr's power to make fuch leafe, which, if the 
firft (hould ftand in the way, would be void, bccaufe the leffcc 
had the lands already for a term of a much larger duration ; and 
though fuch fecond leafe be made to him in futuro^ and at com- 
• mon law, though it were even by parol, yet it would be a prefcnt 
furrender of the firft Icafc, becaufe the admittance of the leffor's 
power to make fuch a leafe, which is the caufe of the furrender, is 
then at the time of the contraft made for fuch fecond leafe, and 
therefore the operation of it, to caufe a furrender of the firft, miift 
be then prefently too, or not at all *, and it cannot be a furrender 
of the laft twenty years, and remain good for the firft ten years, 
becaufe that would make a fra£l:ion and feverance of the leafe, ^ 
which at firft w^s entire, and pafied by one entire contra£):, and 
therefore ^aiinot either by any furrender in law, or even by any 
exprefs furrender, be curtailed and divided ; the confequence of 
which is, that fuch acceptance of a new leafe being a prefent fur^ 
render of the firft, the leiTor may enter and take the profits for the 
whole thirty years, faving only the three years comprifed in .th^ 
fecond leafe. Another rcafon perhaps of fuch furrender may be, 
becaufe the. lefTor, having already made a leafe for thirty years, 
cannot, during the continuance of that term, make any other leafe 
to transfer the poflcffion ; but yet having the reverfion expeftant 
lipon that term, he may transfer that for atiy lefs term, or to begin 
at any diftance he thinks fit \ and then if the fecond leafe be by 
deed, it may as well be fuppofed to carry the reverfion, the uniop 
whereof, with the poffeffion, though for never fo (hort a time, 
will, as has already appeared, merge the pofleflion ; and though 
the fecond leafe, which may be fuppofed to carry the Tcyerfionary 
intercft, is not to commence till ten years hence, yet tlie firft 
}eflee has the intereft and right thereof in him immediately, 
and then poflcffion and reverfion being inconfiftent in one pem 
fon at one and the fame time, the one muft merge and drown 
the Qthen 

A buftiand, feifed of lands, made a leafe for ninety years by in- Dyer, 140. 
denture, and after enfeoffed certain perfons, and took an eftate ^^**"* 
to him .and bis wife in tail, and after the termor took a new leafe "^'^^^^ 
by parol of the huft>and for eighteen years only, to begin prefent- 
ly ; then the huft>and died, and his wife evidled the termor 5 and 
it was held (he lawfully might, for the firft leafe was furrendercd 
and drowned in law by the acceptance of the fecond, and then the 
wife's eftate, by furvivorfhip, came in paramount the fecond leafe ; 
and though the fecond leafe, which was the caufe of the furrender 
of the firft, was voidable by the wife after her hufband's death, 
yet the furrender of the firft, wrought by the acceptance thereofj^ 
was abfolute and prefent. 

One let lands to A, for life and twenty years over, and after let B«ndi. pL 
the fame lands to -S. for forty years, to commence after the death 59- ^ 

of A, and the end of the faid twenty years ; then B. intermarries 
with A.y and A* dies, and B. the hufband hath the term for 
twenty years, yet his term of forty years is not furrendered by it, 

P 3 becaufe 
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becaufe that was not begun, but was a future inf^reffi termini^ to 

begin wholly after the fiirft Icafe ended y fo there waB'no union at 

all of the terms. 

3Biiir.to3* If leflee for years makes a leafe to his leflbr for t\\ but a dajr, 

Re ^%% ^^^ ^® clearly no furrender of his leafe, becaufe the day disjoiim 

»Roii. Abr. ^l^c union and prevents the merger, which would have followed if 

497>498« the leafe had been for the whole term 5 for then the leflbr would 

» Mod. J 76. Yi^y^ ha J ^^ whole eft ate entire* in him, a$ he had before he nfiade 

the leafe, and confequently the leafe would be merged an4 

drowned in the reverfion. 

4Leefi.3o. Lefiee for twenty-one years took a leaft of thie fame landsr fat 

fortv years, to begin immediately after the death of J^ S. : it was 

held m this cafe, that this vrzs not any prefent furrender of the 

firft term, becaufe J\ S. might wholly outlive that term, and then 

there would be no union to work a furrender ; and it being in egtiU 

lihrio in the mean time, wiiether he will furvive it or not, the firft 

term fliall not be hurt till that contingency happens, for if ^. S. die 

within the firft term, then what remains of it is furrendercd and 

gone by the taking place of the fecond. 

Moor, 94. A man makes a leafe for one hundred years, the lefTee makes s( 

Trtifu^e ** leafe for twenty years, rendering rent, with claufe of re-entry, 

,-»iKi Barton. ^^^ ^f^^r grants his reverfion to the firft leflbr: he fliall -neithef 

have the rent nor re-entry, becaufe the rfeverfion, to whibh it was 

annexed, is extinft and gone by way of furrender : otherwife it 

would be, if one make a leafe for years, rendering rent, and after 

grant the reverfion for life, or years, to which an attornment 

is had, and after fuch grantee furrender ; yet the grantor fliall 

have again the rent, becaufe it was once a rent incident ta the 

reverfion^ which by the furrender is tcftored whole ag^in as it wa^ 

before. 

Plow, ip;.. If one makes a leafe for forty years, and the leflee takes a new 

^*a^b^ leafe for twenty year*, upon condition, that if he does not do fuch 

an aft, that the leafe (hall bf void ; and after he breaks the condi*^ 

tion, whereby the leafe is avoided, yet the furrender of the firft 

continues, for that Was abfolute by acceptance of the fecond, and 

the condition was only annexed to the fecond leafe. So, if the 

leflTor had granted the reverfion to the IcflTce upon condition, and 

after the conditioii were broken, yet the furrender of the term 

.would continue, becavjfe the condition was annexed only to the 

grant of the reverfion, and moved from the leflbr as his terms of 

die leffce'$ enjoyment of fuch grant 5 but the furrender, which is 

wrought by acceptance of fuch grant, and moves from the leflee 

himfclf, was abfolute ; and the diyerfity is, when the leflbr grants 

the reverfion to the leflTce upon condition, and when the kflec 

grants or iurrcnders his eftate. to the leflbr upon* condition ; for a 

condition annexed to a furrender may reveft the particular eftatt| 

becaufe the furrender itfelf is conditional. 

X>jf^^4P* So, if fuch fecond leafe were by baron ftiftd in right ofhJs 

?!• 41. wife, and after the baron died, and the feme afvoided the fecond 

Ahl°Aoc I^f^> yc^ ^^ furrender of the firft, by s^cceptanct thereof, is 

^^^^ abfolute. ^ . • . .-5 . , ^ 

Lefl'<ie 
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Leflee for life made a leafe for years, rendering rent, and after P*^- BH*. . 
furrenders to the leflbr upon condition, then the leflee for year's. Breivacran4 
takes a new leafe for years of the leflbr, and after the leflee for sirThoain 
life performs the condition, and evifts the leflee for years, whp rcr ^«f«^ 
enters, and the- leflee for life brings debt for the firft rent referved y 
and it was ruled, that it was not maintainable, for the leafe oUt of 
which It was referved is determined and gone ; for though the 
furrender of the tenant for life, which made the leflee for year^ 
immediate tenant to the firfl: leflbr, and fo enabled him to make 
fuch furrender, wastronditionaJ, yet the defeating of the efl:ate for 
life, by performance of the condition, cannot defeat the eftate of 
the leflee for years, which was abfolute, and well mad6, and then 
the rent referved thereon is gone likewife. 

If one be lefl^ee for life or years, and take a new leafe of the Cro. Ellif, 
fame lands, though fuch fecond leafe be^ void for any deleft in ^3- ' 
the making or execution of it, as if it werc-for life, to begin at a' Keb-'isj. * 
future day, ^c, yet it is a furrender of the firft leafe ; for the ac- 
ceptance of the indenture in the contrafting and agreement to have 
a new leafe, makes a furrender of the firft leafe before the livery 
is made ; and therefore though that be void, yet it cannot fet* 
up the firft leafe again, which was before furrendered : and fuch 
contraft for a new leafe is a good evidence to a jury of a fur- 
render. 

But if fuch fecond leafe were void for want of power in the Hutton,io4. 
IcflTor to make it, then, notwithftanding fuch admittance of the JT*d *"n 
leflbe, the firft leafe would not be furrendered: therefore, where [NoIw/ l 
one made a leafe for forty-one years by indenture 14 Nov. idi6, render, exr 
to \A,y to commence from the Annunciation which fliould be anno ^[.^ ^ **!" '^" - 
1619, and after, the fame year, by another indenture bearing date derto,'orin* 
3 Dec. made a leafe to B. for ninety-nine years, to commence' confidera- 
irom the Annunciation then laft paft, by virtue whereof B, entered' ^'^^ ^^^^^^ 
and was pofl!efled, and then the leflbr by another indenture win bind/ 
16 Nov* 1617, made another leafe of the fame lands to A,^ to '^thcnew 
commence from 17 Nov. 1619, for fortyrone years, who accepted f"uy/ ***" 
thereof, and after the commencement of his term A, entered and" void j for 
was poflefled, and made his will, and his executors let to the plain- '^^ ""^^ 
tiSy hfc. and the only queftion was, if the acceptance of the fecond foSon"** 
leafe by ^. had determined, *difcharged or extinguiftied the firft ofthefur- 
leafe, fo as to let in the intermediate leafe to B, ? It was ad- ""**^' *^'<** 
judged, that it had not, becaufe by the leafe to B. for ninety-nine M^Ltfiefd 
years, and his entry, the leflpr had but a reverfion, and could not Zouoh v.* 
by his contrail after with A, give any intereft to A.\ and the firft *'*^'ons> 
leafe to ^. was good as a future interejfe termini^ to take efieft in iSb^'^^LloyJ 

J)ofleflion when the time came, and th^xthy pro tanto to defeat the v Cr^gorj, 
eafe for ninety-njne years to B,\ and if it had not been for the ^j^'^^^O*^'*- 
leafe to j8., there liad been no queftion but that the firli leafe to vvi'ifon v, 
^. Jiad been by fuch acceptance of the fecond leafe furrendered Scwdi* 
{ind gone ; but that intermediate leafe, being for fo great a num- ^ g"'' 
ber of years, difables him, during that time, to cqntrait: for any Davjfsn t* 
jcfji niirpbcy of ye^rS| as the leafe fqir for^y-onc years wasti Sc*niey» 
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Perk. §604. If udf. lets to B. ifor ten years, vtfho lets to C for five years, C 
cannot furrender to A. by reafon of the intermediate intereft of 
B»y but in fttch cafe B. may furrender to A.^ and afterwards C 
may furrender likewife, becaufe then his leafe for five years is 
become immediate to tlie reverfion of A. 

2. With regard to Leafei in Futuro. 

Co.Lit.33«, Surrenders in law of leafcs infuturoy or future interefts — and 
5 Co. II. thefe can no ways be furrcndercd, for an exprefs furrender of fuch 
Cro.Elu.' future leafe or intereft is not good, (except as after mentioned); 
5i», 605. therefore, if one makes a leafe for years, to begin at Michaelmas 
^r\^* next, this future intereft cannot by any exprefs furrender be 
Al>x.496* merged, becaufe there is no reverfion wherein it may drown ; for 
till the entry the leflee hath no pofleflion, and, by confequence, 
there can be no reverfion wherein that poffeflion may drown : but 
, yet if fuch leflee before Michaelmas take a new leafe for years, 

cither to begin prefently, or at Michaelmas^ this is a furrender in 
law of the firft leafe prefently; becaufe thereby he prefently admits 
the leflbr's power to make fuch leafe, which, if the firft leafe fliould 
ft and, he could not do ; and fince fuch leflee hath contrafted for a. 
new intereft, inconfiftent with the firft, his acceptance of fuch new 
intereft waives and diflblves the firft, becaufe the contradl whereby 
it was made, was entire, and therefore the whole firft leafe is fur- 
rendered prefently. 
2m>ll. Abr. Leflee for years, to begin prefently, cannot till entry or waiver 
494, 495. of the pofleflion by the leflbr merge or drown the fame by any ex- 
/»/«r»V" P^^^^ furrender, becaufe till entry there is no reverfion wherein the 
poflTeflion may drown : but if the leflTee had entered, and affigned 
his eftate to another, fuch aflignee before entry might have furten- 
dered his eftate to the IcflTor, becaufe by the entry of the lefltte the 
pofleflion was fevered and divided from the reverfion, which pof- 
feflion, being by the aflTignment transferred to the aflTignee, 
may without any other entry be furrendered, and drown in thQ 
leverfion, 

3. With regard to fhe Thing itfelffo fur render ed^ 

CrcXli*. As to the nature of the thing furrendered, herein we muft ob^ 

373- ferve, that the acceptance of a new leafe, which will work a fur-i 

ao^'fac?^' render of the firft, ought to be of fomething of the fame nature 
84.'i77« atid kind with the firft ; otherwife there can be no furrender of the 
a Ro«. firft, becaufe there is no inconfiftency but that both may ftand to- 
Abs. 496. ggther \ therefore if leflTee for years accepts a grant of a rent, 
common, cftovers, herbage, or the like, for life or years, out of 
the fame lands, or if fuch leflee for years accepts of a leafe of the 
fame lands at will only, all thefe amount to si furrender and de- 
termination of the firft leafe, becaufe they admit the leflfor's power 
to deal or contraft for the lands, or a certain charge out of it^ 
which being inconfiftent with the intereft of the leflcc under the 
firft leafe, diflTolvfi and deftroy it. 
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So, where Icffec for fixty years of an advowfon did, after the Hutt. 105. 
church became void, take a prefentation to himfelf of the leflbr, Cr0.Jtc.S4, 
and was admitted, inftituted, and indu6):ed, this was adjudged to be 
a furreuder of his leafe ; for by the acceptation of the parfonage he 
thereby gains a new intereft for life in that which was the chief 
fruit of his leafe, and, confequently, fuch intereft, being inconfiftent 
with his intereft under the iirft leafe, amounts to a determina* 
tion and furrender thereof. 

But if leffec for years of a park accepts a grant of the office of Cro. jac* . 
pnrk-keepc.r of the fame park for life or years, this is faid to have ^77*^^ 
been adjudged no furrender of the leafe for years, becaufe fuch Abrl 496. 
office is collateral to the land, and not any ways ifluing out of it ; ^o*^* ^«P» 
;>nd yet Coke and DoJderidge thought, that whether he had the ^3« GwJV- 
office of park-keeper firft, or the leafe for years of the park itfelf z roIL Rep, 
firft, that the acceflion of the other to it would merge and drown 357« 3^«« 
the firft, for the inconfiftency that a man fhould be park-keeper to 
himfelf; ide^ quare. 

So, where one made a leafe for ninety-nine years of a manor, Cro. jac 
and after made the leflee bailiff of the fame manor for twenty-one ^J '^7* 
years, this was adjudged to be no furrender of his firft leafe: 2 RoU. ' 
I. Becaufe the bailiff, as fuch, had no intereft in the lands, but AbT.49&». 
an authority only. 2* Becaufe the bailiwick was no part of the 
thing demifed, but of another nature ; for the bailiff, as fuch, is a 
mere fervant, and all he doth is for the benefit, and in the name 
of his mafter. So, if fuch leffee of a manor were made furveyor 
or fteward for life, this would not determine his leafe ; becaufe in 
thefe capacities he is only a fervant, and acts in the name of his 
mafter, and therefore no inconfiftency therein with his having a 
Jeafe of the manor. 

But where leffee for years of a houfe or caftle accepted a grant- t>ytr, ^00. 
of the cuftody thereof for life or years, this was adjudged a fur- EJ'^^V 
render thereof; becaufe the cuftody is of the fame thing which 177. ' 
was leafed, and a man cannot be keeper to himfelf. % i^oii. 

If leffee for years of lands accepts a new leafe by indenture of ^ Roll., 
part of the fame lands, this is a furrender for that part only, and p.^* *5** 
not for the whole, becaufe there is no inconfiftency between the campiwu 
two leafes for any more than that part only which is fo doubly 
leafed ; and though a contra£l for years cannot be fo divided or 
fevered, as to be avoided for part of the years, and to fubfift for 
the refidue, either by ad of the party, or adt in law, yet the land; 
itfelf may be divided or fevered, and he may furrender one or 
two acres, either exprefsly or by aft in law, and yet the leafe for 
the refidue ftand good and untouched, becaufe here the contrail 
for the refidue remains entire, whereas, in the other cafe, the 
f:ontra£t for the whole would be divided^ which the law will not- . 
?llow, . 
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(T) ieafes^ when determined by cancelling tbc 

Deed, 

»r* tk. A' S to Icafes for yscars, owing their exiftcnce to the deed or iiv 
*4*^f' denture whereby they arc created, fo that the cancelling of 

c«r. 399.* deftruftion thereof (hall deftroy and avoid the Icafe, a diverfity 
Jos. 3554 fccms' to be taken in the books between fuch things as lie in livery, 
^*^* 35» and may be executed by aftual entry, and fuch things as lie only 
^ ' id grant, whereof no a£tu&l or manual occupation can be had ; 
, therefore, if one had made a Icafe for years, at common law, of 

lihds or houfes by fleed or indenture, and tear, rafe, or cancel it, 
yet this would not deftroy the continuance of the leafe itfelf, be- 
catife fuch leafe of lands or houfes lying in manuratice and a£^uat 
occupation might at firft have been made by parol only, without* 
any deed or indent;ure: and therefore fuch deed or indenture 
btmg not of the effence of the leafe, the d^eftruftion or pancelling 
thereof (hall not defeat or deftroy the leafe or intereft of the leflee, 
becaufe' his adlual entry into the land, and continuance of the vl* 
lible pofleilion and occupation thereof, gives fufficicnt fan6lion and 
notoriety to the contraft, as to the intereft of the Icffce in the 
lands and houfes thcmfelvesi thougfrthereby the deed itfelf, and 
ali covenants, which had their exiftence only by the deed, are de- 
feated and avoided* But if the king made a leafe of fuch lands' 
or houfes by letters patent, which are matter of record, if the 
, letters patent and enrolment are deftrdved or cancelled, the leafe' 
itfelf fails to the ground, becaufe thefe letters patent and enrol- 
ment, which were of the effence of the creation and continuance 
of the leafe, are deftroyed and loft. So, if a common perfon had 
made a leafe for years, or a grant for years, of tithe, common, ad- 
vdwfons, or other things which lay merely in grant, in fuch cafea 
the cancelling or deftruftion of the deed, whereby they were cre- 
ated and fubfifted, muft neceffarily deftroy the intereft of. the 
grantee likewife, becaufe fuch deed was of the very effence of the 
deed or grant, without which it could not have been made at firft, 
^ riorcan fubfift afterwards, fuch deed being the only evidence of 
the contraft, which covild not be executed by any a£tual poffeffion 
br manual occupation, B\it nowji fince the ftatute of frauds and 
pef-juries, which makes all leafed for above three years to have only 
the force arid effeft of leafes at will, unlefs they be in writing, and 
Cgried by the party, CSfr. the deed or writing whereby fuch leafe 
is made feems to be of the fame effence as the leafe itfelf; and 
I therefore ,the cancelling or deftruflion of that feems to deftroy 

^and avoid the leafe itfelf, becaufe it deftroys all evidence allbweq 
^by law* for the fupport' thereof; though in fuch cafe,* Chancery 
frequently fets up the Jeafe again, or decrees the party to e3fecutQ 
a new one for the refidue of the term, which is not againft the 
prohibition of the ad, becaufe there was once a good and effe&ua^ 
kafe made purfuant to the fts^tute. 

10 A^4 
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Attd thou^ that ffatutc eatcepts leafcs riot eifceedirig the tttrm ^^Car.a. 
<rf three years, yet not abfolutely even thofe 5 for it goes on^ A^iaftfbr 
<* not exceeding the term of three years from the iftaking thereof, three yean 
^ whereupon the rent refewed tb the landlofid' during- fucfc , Ifetm to com- 
« (haU amount unto two third parts at leaft of thd full iniift-Oved ?J^^'J 
^ value of the thing dcraifed, and that no lerfed, eftates, or inte- p^^^iXyl'^ 
** refts, either of freehold or terms for years, or* any uncertain by this 1^ 
^ intereft, not being copyhold or cuftomary intfereft of, in> to,or j"*^^ 
« out of any mefluages, manors, lands, ^c, Ihall te aflighed,- 6ip. Lorf' 
^ granted, or furrendered, unlefe it be by deed or note in writing, Raym.736« 
*« figned by the party fo alBgning, granting, or futrendering the [f^^^^^fy^ 
^ fame, or their agents^ thereunto lawfully authorized by writings icfs thaa 
^ or by 4ib and operation of law." three yewt , 

, ^ . . *o com*, 

meijce infuturo, is good. Ryley v. Hicks, i Str. 651. Bull. N. P*. 177. S. C^J 

[(T. 2) Wheu forfeited, 

TjERE it IS to be obferved, that any a£i of the leflee by wbidi 
^■^ 'he difafErms or impugns the title of his leflbr, occafions H 
forfeiture of his leafe. For to every leafe the law tacitly an-« 
nexeth a condition, that if the leflee do any thing that may, zSeGt 
the. intereft of his leflbr, the leafe ihall^be void, and the leffor may 
re-enter. Befides, every fuch aft neceflarily determines the rela- 
tion of landlord and tenant ; (ince to claim under another, and ^ 
the fame time to controvert his title ; to aflfeft to hold under a 
{eafe, and at the fame time to deftrpy that intereft out of which the 
leafe arifeth, would be the moR. palpable inconfiftency. 

A leflee may thus incur a forfeiture of his eftate by a£t inpais, Co. titk 
or by matter of record. By matter of record— r where he fues out ^!j^^* 
a y^rit, or reforts to a remedy, which claims or fuppofeth a right coUti^xZ 
to the freehold ; or where in an aftion by his lefllbrgrounded'upon Dixey v.. 
the leafe he refifts the demand und^r the grant of a higher intereft ^^^l^* . 
in the land ; or where he acknowledges the fee to be in a ftranger : Moor, 21 !• 
for having thus folemnly protefted ^gainii the right* of his leifer, Couidf. 40, 
he iseftopped by the record from claiming an* intereft undfeir him. Iq^'9^^^ 
By z& in pais, as where he aliens the eftate in fee {a). But* then- to be s!^ 
fhis alienation muft be by fuch mode of conveyance as difplacefs-' Barkhoufc'j 
or divefts the eftate of the reverfioner (h) : for if it have not this "^^^^'^ 
eflTeft, the law will not adjudge it a forfeiture. It muft be, therefore, pi. 21.1^ '^ 
by fcoffihent^with livery, for this -only operates upon the poflef- ««t« 
fion, and effc£l& a diflTeifin. It cannot be by a grant, or any con** f^w^o uk 
veyaiice in the nature of a grant, fuch as- leafe and rcleafe, bar- 25».b^ 
gain and fale, &c. conveyances of this kind operating only oh- I^u"•.9«i 
3xe grantor's intereft, andpafling only wkat hfe' may lawfully de^ (i^BuUf'^ 
part with. Apd as it cannot'be by gtant^ of couffe no forfeiture' ted^t for 
can by this way be incuwed of an eftate of thofe things^ which' y«f«» the* 
IJe merely in grant. oZ^l^. 

Wing in the king, make a feoffident in fee, this is U forfeitiiire ; and yet no rtfttBwi oi* remainder it' 
divefted out of the king ; and the reafen is, in refpeft of the folensut; of the>feoifiiiait by livery, tcodU' 
iJtf to Che iuog*8 diihcitifom Co. Lit. »5i« h* 

- ■ And 
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Saftcottrt ▼, And if ah attempt to alienate by thofe modes of conveyance 
Tsikl* S ^^^^^ affecl, but arc not operative enough, to pafs a fee, occafioit • 
no forfeiture, a leafe by the tenant for a greater number of year» 
than he has in the land muft be ftill more venial ; becaufe it is 
only a contra£l between him and his under-lcffce, which cannot 
pofTibly prejudice the intereft of the original leilbr, and does not 
even pretend to ufurp or touch the freehold and inheritance. 
{a) 10 Co. Forfeitures are alfo incurred by the breach of exprejs or convene 
J?9« «• tionary conditions* For the lefTor, having the jus difponendi^ may 
a. b!'* ^^* annex whatever conditions he plcafes to his grant, provided they 
{b) Cro. be not illegal, or repugnant to the grant itfelf, and upon the breach 
P "* . of thefe conditions may avoid the leafe. A condition, that if the 
4 Leon.* 5.' rent be behind by the fpace of any given time after the day prc- 
|LeoD. 67. fcribed for payment, the leflbr fliall re-enter, is good ; and fuch 
^ wifr 214. condition is not favcd by the attendance of the leflee with the rent 
aBLRcp. merely on the firft day of payment ; for, if the leffor be not then 
767. S. c. there to receive it, the leflee muft equally attend on the laft day (^ ). 
Skeggs Conditions in reftraint of alienation are legal and ufual ; but whe- 
Tr.aiG. 3. tji^r fuch Conditions extend to affignees in law, is a point which 
B. R. cited joth not yet fccm to be fettled {b\ But the courts have always 
Rep. 428? ^^^^ ^ ftnft hand over thcfe conditions for defeating leafes, and 
(0 Crufo^ hay? countenanced very eafy modes for putting an end to them. 
^*\r^ 'A Where, therefore, the words of the condition were (r), that the lef- 
% Bl! 1. * r*' ^^^> *^ ^^s executors or adminiftrators, (hall not, at any time or times, 
767. S.C •* during this demife, affign, transfer, or fct over, or otherwife do 
But where cc or put away this prefent indenture of demife, or the promifes 
« provlfo' ° ** hereby demifed, or any part thereof,'^ the court held, that this 
were, that condition was not broken by an under-leafe; for that afflgtiy tranf- 
the leflee, yj^^ zn^fet over are mere words of afEgnment ; that otherwife ia 
•« tors or ad' oT put away Cgitify any other mode of getting rid of the premife^ 
«* wiiniftra- entirely ; and cannot extend to the making of an under-leafe. 

««tors,ihall ^ • 

•• not fct, let, or aflign over the faid hereby' dcmifed meiTuage or dwe^ing-ho^fc, or any pirt thereof," 
an under-leafe by the leflbr's adoiiniftratrix was hold^n tQ be within the pieanin^ of the provifo. Roe 
V« I^rrifon, 2 Term Rep. 4a (|, 

And as' the courts adhere ftriftly to the precife words of the 
condition in order to prevent a forfeiture, ,fo, where a forfeiture 
bath manifeftly been committed, they will not allow the leflbr to 
take advantage of it, if they find that he has afterwards done* 
3 Co* 65. any aft which amounts to a w^ver of it. Acceptance of rent hath 
*^^' been adjudged to be an aft of this kind ; but then, in order to 

Rep!43 1, give It this efieft, it muft appear, th?t at the time the leflTor received 
Co. Lit. the rent he had notice of the forfeiture : for it would be abfiird, 
Pi^wd* ^"^ ^ ^^^ unwarrantable conclufion, to infer from the mere 
3Ca64.b.* receipt of the rent that he meant, to remit a forfeiture he had never 
Cfo. EUi. heard of. However, when we fay that a forfeiture may be waived,, 
\d)\n fuch w^ "^^ft ^^ underftood to confine onrfelves to thofe cafes, where 
cafe,"it" by the tcrm^ of the contraft, the eftate, upon the tenant's doipg 
ihouid kem^ or failing to do what he has ftipulated to do or abftain from, is only 
we ffwy'be determinable, not where it abfolutely determines ; where the leaf(^ 
takea ad. is ooly voidable, not where it is merely void {d). In the one Qafe, 

the 
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iht forfeiture is incomplete, fome adt of the leflbr is ncceflary to vantage of 
pcrfeft it', that is, to fpeak more correftly, no forfeiture is ac- «v«»by a 
tually incurred in the inftant, only a right of avoiding the leafe doer!^ But 
accrues to the leflbr, which right he may waive as he may any fee Kin- 
other right that is merely perfonal and conventional. In the other JJ'^^y ^* 
cafe, the contra£fc is at an end, the leafe is determined ; it is a Doygi. c6. 
nullity ; the leflee has no intereft upon which the will of the coutr. 
leflbr can attach. 

By ftat, 4 G, 2. c. 28. § 2. every landlord, who hath by his leafe In Archer 
a right of re-entry, in cafe of non-payment of rent, when half a ^ndrf^^*i 
year's rent is due, and no fufficient diftrefs is to be had, may, Lordc.j. 
"Without any previous demand of the rent, or re-entry, fbrve a de- Leeob- 
claration in ejeftment for the recovery of the demifed premifes ; b^7h Vhc ' 
and a recovery in fuch eje£lment (hall be final and conclulive, courts of 
both in law and equity, unlefs the rent and all cofts be paid or ^awand the 
tendered within fix calendar months afterwards. But, if the equkyhad 
tenant, at any time before the trial in ejeftment, pay or ten- before this, 
der to the landlord the whole rent in^arrear, with the cofts, or pay ^*^J "" 
fuch arrears and cofts into court, the proceedings in ejeftment dlfcrctionary 
(hall ceafe, and the tenant {hall be relieved in equity, and hold the power of 
lands demifed accordine: to the old leafe without any new leafe, ?5^°f ^^ 

° ' , leflbr from 

proceeding at law, in cafes for ibrfeiture of non-payment of rent, by compelling him to t^ke the money 
really doe to hiai. See Bull. N. P* 97. and z Str. 900. ace. 

ds» 

(XJ) Of the Renewal of Leafes, by whom, and for ^f 
whofe Benefit. 

A Leafe, we muft have obferved, is a contrafl:, by which, in Seethe?ery 
'^^ confideration of fome pecuniary or other recompence, the J«*"«^ **><* 
temporary poffeffion of lands or tenements is granted to another; ir^^nt 
for if the grantor parts with his whole intereft in the eftate, the for the ap- 
contraft is not a contra£k of leafe but of fale 5 it being effential ^"^gj-g*^^ 
to a contra^); of leafe that a reverfion Ihould be left in the grantor. Lee v. 
But a praftice has prevailed, particularly in leafes from the crown, Vemon, . 
from the church, and from other corporations, of granting a fur- ^^g^'^nd^' 
ther term to the old tenants, in preference to ftrangeis ; and as fee aifo Mr. 
this cxpeftation of renewal is~ rarely difappointed, fuch tenants are Buticr'snote 
confidered as having an ulterior intereft beyond their fubfifting {? JJ ^/cJ^ 
term. This intereft is generally, but iniproperly, called their tenant Litt.igj.k 
right of renewal. For it has happened in this cafe, as it has hap- 
pened in many others^ that long indulgence has been made a 
ground of claim 5 a preference repeatedly given, has, in procefs 
of time, been infifted upon as a prefer! ptive privilege ; and at- 
tempts have been made to enforce that as a right, which was, in 
truth, a pure voluntary courtefy. But though fuch attempts have 
' failed of fuccefs, there being, as between landlord and tenant, 
abftraftedly from any exprefs contraft to that efFefl:, no obliga- 
tion upon the former to renew with the latter, yet the almoft in- 
variable recurrency of the grant to the fame objefts, has begotten 
an idea of fomething like property, and men have been fo far from 
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treating this ulterior intereft as precarious, that they have a£ied 
upon it| as if it were fixed and certain. Hence, leafes of this 
fort are become a fund for fettlcments of every kind, for mort- 
gages and other fecurities ; and are fubjefled to the fame limita- 
tions, and applied to the fame provifions with the mod perma- 
nent interells. 
a Atk. 597* This tenant-right, as it is called, is recognized and prote£ied 
xB».Ch, by courts of equity in many inftances. Hence, where a truftec, 
epH • exeputor, or guardian, avails himfelf of his fituation, and gets a 
renewal of a leafe for his own benefit, the courts will direft it t& 
be for the ufe of the cefiuy que truftsy or perfons beneficially inte- 
reiled in the old leafe. So, where a perfon who has only a partial 
iotereft, as tenant for life, mortgagee, or mortgagor, from the cir- 
cumftance of being in pofTeffion, takes the opportunity of re- 
newing, fuch renewal fhall be for the benefit of the perfon en* 
titled to the reverfion. And according to the broad principles of 
equity, it (hould feem, that wherever a grant of a reverfionary 
term is obtained, to the prejudice of ^t old tenant, by undue 
means, whether by fuggeftio Jaljiy or fupprejjio veri, the party fo 
obtaining it, though an entire ftranger, (hall not be permitted to 
hold it to his own ufe. 
Keechv. A leafe of the profits of a market was devifed to a truftee, in 

SandfoH, ^ ^y^(^ {qy an infant : before the expiration of the term, the trultec 
Markctcafe, applied to the leflbr for a renewal for the infant's benefit, which 
lEq.Ca. he refufcd, in regard that it being only the profits of a market^ 
^i^c "^i* ^^^^^ could be no diftreft, and it muft reft folely on covenant, 
chiin. 6i. which the, infant could not bind himfelf in; on which the truftee 
S. C. got a leafe to himfelf. It was decreed by Lord Chancellour Kingf 

thzt the leafe fliould be affigned to the infant ; that the truftee 
ihould be indemnified from the covenants of the leafe, and (hould 
account for the profits fince the renewal. His lordftiip faid, he 
muft conGder this as a truft for the infant ; for if a truftee, on 
refufal to renew, might have a leafe to himfelf, few trurft-eftates 
would be renewed to ce^uy que trufl : that the truftee (hould rather 
have let it run out, than to have had the leafe to himfelf: that it 
may feem hard, that the truftee is the only perfon of all mankind 
who may not have the leafe ; but it is very proper that the rule 
ihould be ftri£lly purfued, and not in the leaft relaxed ; for it is 
very obvious what would be the confequence of letting truftees 
have the leafe, on rcfufing to renew to cejluy que trufi. 
Anon. A leflee for years, fubjeft to a trufty devifed refiduum bomrutn: 

2Ch. Caf. tjje eftate, if all fold, would but pay the debts : the executor paid 
*°^* the debts, and renewed the teafe for a further term, it being a 

church leafe, and offered to account, if any profits would arife 
out of the old term. It was infifted, that by paying debts to the 
value, the property was altered, and vefted in him in his own 
right. But Lord Keeper decreed the executor to account for the 
new as well as the old leafe 5 and aiked, if the executor acquainted 
the church with his cafe, and declared that he would renew and 
take.it for the time of the old term, to the benefit of the creditors 

and 



lLeart0 tkvXiMitm for par^. 9»S 

^ud.cxeclitorfliip, and the reft for himfelf? By the French law, 
his lordfliip feid, no churchman can make a leafe to any but th« 
crld tenant, unlefs it firft be refufed by the old tenant. 

An executor in truft for an infant of a leafe for 99 years, dc- Whtttef t, 
terminable on lives, renewed the eftate for lives abfolutely. It ^*^'^°"»3^- 
was holden that the renewed leafe, though for lives only, ihould * ^^ 

follow the nature of tie original leafe,^ and go to the perfonal 
reprefentatives of the infant. 

If a biftop makes a ieafe for 2i years, and the leffee creates a P«-Seri««nr 
truft thereupon, and the bifhop dies, and his fucceflbr for a fine ^^^J*» ** 
renews the leafe; though he were not compellable to do fo, 6 Mod. 57, 
and though there be no truft of the fecond leafe, yet equity wiU Anon. 
fubje£l it to the former truft. 

A. mortgaged a college leafe to J?, for 4000 A, and fecured the Liiddn t, 
money likewife by ftatute to J5. ; A. died, and made C exe.cutor. p^^jj!®'** 
The executor renewed in his own name feveral times, until the Rep. 391, 
original mortgage leafe expired by efflux of time. It was decreed, a Ch. Rep, 
that B. paying the feveral fines, gratuities, and charges which C ''3* ^'^ 
bad expended on account of the renewal, fliould hold the pre- 
mifes until the debt were fatisfied, 

. One of three leflees under a dean and chapter furrender?, and Palnw?. 
gets a renewal to himfelf. Per Lord Keeper Norths It is a truft ^,'l"'*«* 
for all. "^ ^^~-*7> 

John Coomhty poffeflcd of fevpral leafehold houfes holdCii of the Taikr v^ 
crown ; and having a daughter,, J^^j/7«^i, married to Samuel Clarke^ Jil^jlL^iMf. 
devifed unto fuch child or children, as his faid daughter had, or 
ihould have, by Samuel Clarke, two of his leafehold houfes, and 
direfted, that the rents and profits fhould be applied for bringing 
them up, and educating them, and for placing them out,' and fct- 
ting them up, in fuch proportions as Samuel Clarke and his wif^ 
Ihould think fit ; and that they, and the furvivor, (hould have 
power to divide the profits between their feveral children, when 
and in fuch parts as they (hould think fit^ Part of the leafe being 
expired, Samuel Clarke obtained an additional term from the 
crown for 25 years from the expiration of the term then in being. 
Samuel Clarke and Joanna his wife had two children, and on the 
marriage of Coombe Clarke,^ their fon, to Martha Dethie^ affigned 
one of the leafehold houfes to truftees, for the remainder of the 
term then in being, and of the renewed term of 25 years, upon 
truft, tq permit Coomhe Clarke to receive the rents and profits for 
life, and then to pernHt Martha to receiv<e the rents and profits 
for her life, and after her death to apply the rents and profits fofr 
ihe fon of the marriage, for his education, and to convey the 
premifes to him at 21. Coombe Clarke died, leaving Martha furr 
iviving, and feveral children, of whom Samuel 'Clarke was the 
^deft, who attained his age of 21, and furvived his mother. 
Martha, after her huftsand's death, obtained an additional term 
^f 28 years irom the expiration of the exifting leafe, and aftcr- 
,wards made her will in 1748, and gave the refidue of the eftatp 
in truft for her daughter Mary Clarke, an infant, and died in 
:^75i* Uf on her 4^ath> Satnuel Clarke took ppiTefllon of thp 
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houfc H^ mortgaged it to the pl^tifF in 1755, and died !fi 
1756 intcftate, Coombe Clarke^ Ac next fon, took out adminiilra^ 
tion to his brother SantueL Mar^, the daughter, having married 
the defendant, Marriott, they got the tenant to attorn, and pay 
the rent to them. On a bill by the plaintiff to have an affign-r 
ment of the 28 years term, and to be paid his mortgage mo»ey» 
or foreclofe, Marriott and bis wife fet up title to the renewed 
term, as being obtained by Martha for her own benefit, and dc^ 
rived title to thcmfclves under her will. The queftion therefore 
being, whether the additional term was to be confidered as an in- 
tferelk acquired by Martha for her own benefit, or whether it 
fliould follow the ufes of the fcttlement ? Sir Thomas Seive//, 
mailer of the rolls, was of opinion, that the additional term was 
to be confidered as an engraftment upon the c^d term, on the 
principle whith prevailed in the cafe of Rumford Market and 
other cafes; and followed the ufes of the fettlement and deed^ 
Lord Camderty upon the appeal, was of the fame opinion, and 
decreed accordingly. 

Richard Ranve feifcd of real eftate, and poflTcfled, among other 
things, of a leafe of lands and houfes in Suffolk^ originally granted 
by Cha. 2. in right of the duchy of Cornwall, for 31 years, re- 
newable from time to time, upon petition by the tenant in pofleC-f 
Con, for a further number of years, to fill up the term of 3 1 
years, made his will 20th December 1761, and reciting his being 
pofleffed of leafehold houfes at Lambeth, and of feveral eftates in 
land in Cornwall, for unexpired terms of years, gave and devifed 
the faid feveral leafes to his wife, for as many years of the term 
as {he (hould live, and after her deceafe, (if the terms (hould be 
then in being,) he devifed them to William Rawe for life, and af- 
ter his deceafe, among fuch of the children, of VTilliam Rawe as 
fhould be then living, and made his wife executrix and refiduary 
legatee. The teftator had renewed this leafe juft before his 
death, and the widow, during her life, renewed it feveral timesj 
dating herfelf as widow and executrix of Richard Rawe, and 
continued in pofleflion till her death in 1761, in which year (lie 
made her will, and difpofed of thefe leafes, as her own property. 
The queftion was, whether thefe renewed leafes were the property 
of Richard Rawe, and to go according to the limitations of his 
will ; or were the abfolute property of the widow ? Lord Bathurjl 
thought, fhe renewed as executrix, fubjeft to the trufts, in the 
will of Richard, and that the plaintiffs had a right to the renewed 
leafes, repaying to the widow's eftate the fum (he had paid for 
the fine, deducing the value of her chance in the renewed 
leafe 

William Williams devifed leafehold eftates to Sir William 
Burnaby, in truft to renew the fame, then to his wife for lift, . 
remainder to his brother John Williams for life, remainder to 
Bennet Williams^ fon of John, and the heirs of his body, and made 
his wife executrix. Several years of the leafe being to come^ 
]L.ord Grofvenor petitioned for a leafe of the teverfion. Mrs. 
J?p7//ww/ difcovering this, prefented her petition as executrix, 

giving 
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giflhg notice of it to the remainder-mani and got a tepott from*, 
the furveyor>generai| that (he wa« in pofTefliohy and that the fine 
ought to be about 12O0/. or 1400/. Lord Grofvenor got a war- 
rant from the Treafury for a leafe, but was to pay her a com- 
penfation for her right. John and Bennet Williams then prefented 
jpedtions for renewal, ^ Lord Grofvenor made feveral offers to 
Mrs. Williams^ who communicated them to John W'illiams \ but 
It appeared both Lord Grofvenor and Mrs. Williams conceived 
them to be for her oM'n benefit. At length they fettled the terms 
at 3060 /. Mrs. Williams gave notice to John and Bennet of the . • 
probability of their agreeing, and advifed thcnj to take care of 
their own interefts. — It was contended on the part of Mrs. Wil^ 
iiams^ that this 3000 A was abfolutely her property} and that 
John and Bennet had np claim upon heir for any part of it. But 
Lord Bathiirjl held, that in cafe ihe had renewed, it would have 
been a renewal as executrix ; that wherever a partial tenant re- 
news, it is for the benefit of the whole ; and therefore that the 
3000/. given by Lord Grofvenor as a recompence for her not re- 
newing, was fubjeft to the trufts in the will. 

John Pickerings the plaintiff's father, previous to his marriage Pickering 
with Ann^ the plaintifF^s mother, gaVe a bond to truftees in the \^'^^^\ 
penalty of 400 /., conditioned to be void if he fliould afTign to Rep. ij;, 
them, or to other perfons to be nominated by Anri^ a leafehold 
cftate for the term of 99 years, or fuch term as he fhould have 
therein, foir three lives, of which Anff% fhould be one, to the ufe 
of himfelf for life, remainder to Ann for life, remainder to the 
iflue of the marriage^ Ann died under coverture, leaving the 
plaintiff and anothet child* .The eltate was conveyed to John^ 
Anny and another life. In 1776 John dipd, having made his will^ 
and thereby given to Henry^ his iflue by a fecond marriage, all the 
teft and refidue of his eflate. It did not appear how many re* 
xiewals of the eflate had taken place, or for what lives^ but that 
John^s being the laft original life, they were all exhaufled in 1776* 
^For the executors of the hufband, and Martha^ the fecond wife, 
it was Contended, that all the original lives tailing in 1776, there 
Was no obligation on the father^ or his eflate, to renew, and tHat^ 
the expence of renewal, having been his, , it fhould be for his be-^ 
nefit. On the contrary, it was argued for the plaintiff, that this, 
bond was purely a contrafl for a marriage fettlement, and thaj; 
the ufual mode of executing it would be to infert a covenant to 
t;enew to the fame ufes, the objefl of the parties being to give as. 
large an intereft to the chilHrin as to the parents. For this was 
cited Lawrence v. Maggs, before Lord Northington, 26tb Novem^^ 
1759, ^^^^ ^^ yx{\x:i\ form of the covenant being, to keep the leafei 
fully eflated, tjic fettlement mufl be fo executed. In that cafe, 
the party had, while folvent, frequently renewed the leafe, and 
conveyed it to the ufes of the fettlement v the creditors infifled> 
that the leafe was part of his affets, and th,e conveyances fraudu- 
lent. But the court thought, that haying conveyed according to the 
fettlepjent, it was not fraudulent, but the fettlement muft be 
<»rrifd into execution. By Lord ChimccUpr Thurhuie^—ThQ quefr 
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tidtt Js, whether the fdthet, having tencwed, fhafl te confideref 
as having fo done for the benefit df the fcttlement, or for hisowit 
benefit ? He did not, by the martiage fcttlement, ot by any fubfe- 
qiient aft, cxprefs any intent to do it for the benefit of the fettle* 
ment, and by. his will, he has given, it, by fuSicienfly eiprefs 
ivords, to his £dn. If a man has eilates of his own, and alfo pure 
trufts, and gives the refidue by will, only his owii eftatcs will p.ift 
by the refiduary claufe ; but if he has art inteteft, as well as a 
truft, the claufe will pafs both. But this is the cafe of a tenant- 
right, as it is called, which, though ail improper, is become a 
technical term. In the Weft many eftatcfs derive their value from 
tenewals. The crown alfo has many eftates of the fame nature. 
It has lotig been held, that whefc a truftee of an executor renews 
fuch an eltjtte, it fhall be for the tife of the cejltiy que tn0. Th«f 
rule has obtaitied with refpeft to a tenant. for life, who has the 
ojpportunity of renewal from being in poffeffiofi, that he fball not 
ODtain the reverfion for his own nfe. The cotfrt therefore obliged 
him to ftand feifed as a truftee to the ufes of the fettlemem : that 
Was determined in Ratvev, Chichefter^ before Lord Bathurft, This 
Is that cafe; for though John was author o^ the fcttlement, it. 
Was intended that the leafe (hould be fully eftated, and that he 
and Ihe fliould have life eftates^ and that fo fully eftated, it fhould 
gb to the children* The renewal therefore mnft be to that pur- 
pofe. The fon is entitled to the eftate, paying the expense of the 
renewah 
tiatif. In j66i a leafe was granted by Cha. 2. under the feal of the 

^b"^'c ^^^^y °^ Lancaflery of the parks of Haribury and Tuiiury in the 
Jjjj/ * ' County of Stafford^ to Edward Vernon for 3 1 years frolii Michael* 
mas in that year. In the following year another leafe of thcfe 
parks was granted by the king to Sir Thonias Morgfirt^ to com-* 
ihence irh mediately after the expiration of the preceding leafe. 
This leafe becothing vefted in Edivard Vernon^ he in 1678 ob- 
tained Another reverfionaty term from the crown fdr 63 year* 
from the expiration of the leafe to Sir T. Morgan* 

In 1687 Edhvard Vernon died, leaving iflUe two daughters, both 
<il whohi died Without iflue and unmatried. Aftet his death the 
liaft-mentioned leafe became Vefted in the appellarit^s father, wha^ 
Was Accordingly in pofleflSon theireof uhtil the time of his deathi 
Whith happened in OA 1748. He left a widow, and the appel* 
lant, his only fon, then about five years old. The widow, as exe- 
cutrix of her hufband, and legatee qf his perfonstl eftate, entered 
tipon the ptemifes comprifed in the leafe, and held them until her 
death in 1763. By her Will die gave the appellant, her fori, aH 
the reft and reifidue of her perfoil^l eftate, to be delivered up to 
him at his age of 21 yearsj or marriage ; arid under that bequeft^. 
he enjoyed the leafehold premifes. Thefe premifes lying cofitigu- 
ous to the l^nds and caftle of 31f//^wrj?, held by the refpondent by 
leafe froih the croWn, under the Duchy feal, he. In the j^ftar i7J5» 
applied to Lord Edgecumbe, then Chancellor of the Duchy <^[ 
iJmcajhr^ and reprefented to him, that he (the refpondcnt) was 
ihc heit-malc of thfe faid Edward Vermn^ and in poffeffion of t^i^ 
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faiilfly feat by iahtritance from Henry Vtfi^fioHy his great-^tand- 
father, and that the faid leafehold eftates had been difpofed of out 
oF the family by the faid Edward Vernoh^ or his rcprefcntatives, 
arid were very dcfirabld to be enjoyed with the tefpondent's faid 
feat \ and therefore he reqitefted of Lord Edgecumbey as a matter of 
favour, that a rcverfidiiary l^afe of the faid parks mi^ht be granted 
to him, to commence on the expiration of the leafe then fubfifU 
ing. With thii requeft Lord Edgecumbe complied ; ^nd accord- 
ingly a leafe of th^fe jjrcmifes was granted on ilth of Afay 1755 
to the refpondfent for nirie years ahid a half to commence in Michf, 
J 776, when the teto of 63 years, granted by the leafe of 1678* 
ti^ould expire t and for this leafe the refpondent paid a fine of 
200/. In thfe year 1765, the refpondent prefented ^ petition to 
Lord Stratify then Chancellor of the Duchy of Lancn/ierj praying 
a graht to him of the faid parks and ptemifes for fuch furthct 
t^rm, as, together with the terrts then fubfifting, would make up 
1*1 yeard. Aild in the years 1766 and 1768, twd petitions \Vere 
prefented by the appellant to Lord Strange^ prayihg, that a leafd 
niight be granted td him of the faid parks for ten yesirs and ^ 
half, to conlimence from the 5th of jiprii 1786, when the leafe 
now in quefticn would eipire, or for fuch other term gs to his 
lordihip fliould ieem meet. In purfuance of an order made. by 
Lord Stranfe^ the matter of thefe petitions, on the part both o^ 
the appellant and refpdndeht, c;ime on to be heard before his 
Idrdfhip, in the prefence of counfel fof the parties, oil the 8th of 
April 1768, ivhen his lordfhip declared, that the tenant-bright ot 
lord's favour of renewal of the leafe was in the appellant \ and 
difmiiTed the refportdeht's petition^ but fufperiddd for the prefeht 
all proceedings upon the matter of the appellant's petition, fo far 
a& the fame refpeded the new leafes prayed. — In Hilary term 
I7^3r the appellant filed a bill againft the refpondent in the Ex- 
chequet, by which he prayed, that the refpondent might be de-* 
clared a truftee for him, as to the leafe granted in 1755, and 
xAight be decreed to affigii the fame to the appellant for his own 
ufe and bfenefit ; the appellant thereby offering to pay the refpond- 
etit the fine of 200/. and all reafonable expences. incurred in 
obtaining that kafe, tdgethei* with intereft for the (ame from 
the refpe£live times of payment. And as a ground for fuch re- 
lief, the bill charged, that when the faid leafe was obtained, the 
Appellant Was an infant of ftven years of age ; that the refpond-» 
ent hid prefented the petition, upon which that leafe was granted, 
without the privity of the tippcllant's mother, in whom the pof- 
fedlion of the premifes then was; that no mention Was made in 
that petition^ as ufual in fiich cafes, of siny term or intereft fub- 
fifting in another petfon^ rtor any tlotice given to the appellant's 
mother of the application for fudh leafe, but, on the contrary, the 
whole tranfa£lion was indufttioufly concealed from her ; and that 
the petition for obtaining fuch leafe had unduly ftated, that the 
refpohdent* would have been entitled to the premifes, if Edward 
Ferfton had not difpofed thereof ; but the appellant charged, that 
the refpondent was not of kindred to Edward Vtrmn. To this 
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bill the refpondent filed a demurrer i on the argument of whiclift. 
two of the barons were of opinioni that the demurrer (hould be 
allowed, and the othet two wer« againft the allowance of ity. 
thinking, that the appellant ought to have the fatigfadion of air 
anfwer to the bill, efpecially to fuch part thereof as fought a dif- . 
covery of fa£ts« Upon this the refpondent put in an. anfwer, in 
iwbich he admitted, that when the leafe was granted to him, the 
appellant was an infant ; and that he did not give notice to the 
appellant's mother, when he applied to Loud Edgecun^e for a grant 
of the leafe ; but he denied that he had indudrioufly concealed 
the tranfadion fr#m her, and infilled, that he was not in any re- 
fytOt bound to difclofe it to her, or to inform Lord Edgecumbe . 
that Ihe had at that time any intetcft in the premiftrs \ for that he . 
had been informed,, and beh'eyed, that until Load Strange became . 
Chancellor of the Duchy, no certain rules liad ever obtained with^ 
refped to granting leafes of Duchy lands ;. but that the Ghancet- 
lor of the Duchy for the time being had always been ufed tKh 
grant leafes of eftates held thereof to ftich perfons as he thought 
fit, without regard, and without giving notice to the lefiees or 
tenants in pofieflion thereof \ and though the refpondent believedy, 
that previous to the grant of the faid leafe to him, and after hia. 
perfonal application to Lord Edgecumbe^ and his compliance with 
the refpondent** defire, a petition had been prefented to X^ord 
Edgecumbe^ to the t&Q. dated by the appellant, yet that fuch pe- 
tition was prepared as a matter of courfe, and in compliance with 
the forms of the office, without the refpondent's direftion or pri- 
vity, and to the beft of his remembrance was not figned by him i. 
and he declared by his anfwer, that he rieVcr did aflcrt, either to-. 
Lord Edgecumbe^ or any other perfon, that he (houldi have been* . 
entitled to the faid leafehold prcmifcs, had they not been difpofed . 
of by the faid Edward Vermti^ nor did he obtain the faid leafe on 
any fuch or the like fuggeftion, but merely as, being heir-male o£ 
the faid Edivard and Henry Ve^'non\ and of the fenior branch of 
the Vernon family, and in pofleffion of the family feat and eftates 
in th^ neighbourhood of the faid leafebold premifes, and as a 
matter of friendfhip from Lord Edgecumbe^ and a favour from the 
crown to the refpondent, whofe relation Edmard Fermn^ origin- 
ally obtained the grant of the faid park« from King Charks the 
Second in confideration of many acceptable fcrvices, and in pai> 
ticular of money,' to a confiderable amount, advanced to the king, 
during his exile at Breda.^^To this anfwer the appellant re- 
plied, and paffed publication, but did not examine any witnefles.. 
—Upon the hearing of the caufe, Feb. z^h^ ^ITS* ^^^ court waa 
equally divided, the Lord Chief Baron Smythe and Mr, Baron Eyre 
being of opinion,, that the bill fhould be difmifled; Mn.Baroa- 
Perrot and Mn Baron Bur/and being of opinion, that the re^ond« 
ent (hould be declared a truftee of the leafe in queftion for the 
benefit of the appellant. In confequence of this^ equal divifion>, 
the caufe was to have been heard before the Chancellor and Ba- 
rons of the Exchequer, but before it came on Mn Baron Perrot 
died, and therefore it was recommended by the court to the garties^. 
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that the bill ihoald be difmifled without farther argument^ in 
*«r4er that the appellant might appeal ; and the bill was ^hereupon 
cnrdei^d to be difmifledi but withoat colls. Upon the appeal, the 
i-ords aiSSifmed the order of difmiflal^ but without prejudice to 
any application which the appellant had made, or might make, to 
the officers of the crown, as to the manner of their executing, in 
^his cafe, the truft rcpofed in them by his Majefty. 

Where a lefibr h?LStxprefify covenanted to renew, what (hall be 
the extent of fuch covenant, whether it fhall be fatisfied by th^ 
ieflbr's once renewing, or whether it (hall amount to an engage- 
ment for a perpetual renewal, is a queftion, the decifion of which 
<nuft depend upon the words in which the covenant may- be ex- 
preflcd, and the oondudt of the parties, and particular circum- 
ftances of each cafe. 

In a demife of corn^mills for 2f years, there was a covenant Bridges ▼. 
on the part of the lelTor, that « if the leflee, his executors, £5*^. ^b^*" p*^* 
•' fliould, before the expiration of the term, be minded to renew, ' j^[* 
** then, upon application, teV. the le(ror, his heirs or alEgns, 
" (hould grant fuch further leafe, as (hould by the le(rce, his exe* . 
*♦ cutors, ^c, be deiired, without any (ine to be demanded there- 
•« fore, and under the fame rents and covenants only as in the then 
♦* leafe." The queftion was, whether there muft be a covenant 
for renewal again in the fecond leafe ? The court of Exchequer 
were of opinion, that under the words the fame rents and covenants^ 
the co^^cnJint for renewal ought to be infertcd } and on appeal to 
the Houfe of Lords^ their decree was affirmed. > 

Again, in a leafe for three lives, the leflpr covenanted, that he, FumWai v. 
Ms heirs, fefr. Ihould and would (m confideration of a certain ^TJJ? o. 
fom to be paid to hira, ^c. at Crewe Hall^ or at the place where ^ * ^^ 
4the faid Hall then ftood, in the name of a fine, for adding one life 
to the remaining lives therein before mentioned) execute one or 
mare leafes, under the fame rents and covenants which were ex-, 
prefled in the then leafe, and fo to continue the renewing of fuch 
deafe or hafes to the TefTee or his aflfigns, paying as aforefaid to the 
ieflbr, his heirs or afligns, the fkm before mentioned for every 
Jife fo added or renewed from time to time. Lord Hardwicke 
held this to. be a covenant for perpetual renewal, and decreed a 
new leafe to be granted to the a(Dgnee of the oiigiaai leflee with 
a covenant inferted in it to that effedl. 

Again, in fuch a leafe, the Ieflbr had covenanted, that if the Cook v. 
teflee, \A% heirs, toV. (hould be minded, upon the falling in of any ^^^\ 
of the lives, to furrender the demife and take a new leafe ; and *^^' *^' 
thereby add a new life to the jthen two in being in lieu of the life 
fo dying, that he, the Ieflbr, '^his heirs, 6fr. upon payment of fo 
much for every life fo to be added, in lieu of the life of every 
of them fo dying, .would grant a new leafe for the lives of tfe 
two perfons named in the former leafe, and of fuch other perfon, 
as the le(ree, his hehrs, iifc. (hould nominate in lieu of the per- 
fon named in the preceding leafe, as the fame fliould refpedively 
die, under the fame rents and covenants. There had been fuccejftve 
renewals from the time of the firfl leafe j and in tvery leafs the like 
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6o^ffnani for retietcal kad been inferted. The court of King's Bencll 
held, tliat the itflbrs, by tJ^ir own aEls had condrucd tUis to be a 
covenant for perpetual renewal. 

But where a leiTor covenanted to renew the Icafe at the fanaa 
rents and upon the fame covenants on the rcqueft of the kflee 
within the term, Lord Macclesfield held, that though the new 
ki^fe was to be made on the fame covenants^ yc^ that fliould not 
take in the covenant for ^hc renevving of the new leafe, forafmucb 
2,% then th^ leafe would never be at an end. 

So, whtre in a leafe for year? determii^able upoQ lives, the co- 
venant vi«\83, that the leflbr would, upon the death of any of the 
appointees (by name), add anew ^hird lif*^ uporv payment of ?op/. 
within fi^ months; or upon the death of ^wo of them (by name) 
within fix months add two new lives upon payment of 500 A; px 
upon the death of all of ther^i (by nan[ie) would, upon payment 
pf 1 150/. make a. new leafe or grant for any three new lives to. 
be nominated and appointed by the leflee, his executbrs, l^c, for 
the like term as was thereby dcmjfed, at and under the like rentf 
covenants J and agreements therein contained \ Lord Cantden was of 
opinion, that the leflbrs were not under any obligation to grant 
;iny farther leafe than for three lives only, and that the leflee wag 
flot entitled to have any covenants infetted for a farther renewal j 
fhe \vords of the covenant not requiring the leiTot to grant a new 
leafe, but upon the death of fome one of the perfons named 19 
that leafe, and when they were all dead, no further renewal ccul(jl 
be claimed. 

So, under ^ covenant in a leafe for %i years, that the leflbr, 
his executors, isfc, would, at the end and determination of th^' 
faid term of 2 1 years, execute a new leafe of the demifed pre* 
^nifes, for the further term of feven years, to commence from the 
fnd of the fiiid term of 21 years, thereby demifed, fubjeB to th^^ 
fame rents y and purfuant to the fame exceptiom^ covenants^ referiM-r 
iionsy conditions^ and agreements in all refpeSts^ as were in and by tkf 
then granted indenture of legfe mentioned and exprefjedy in cafe the 
i^fiee, his executors, (^c. (hould defire the fame ; the leflee, his 
executors, i2fc. firft giving twelve months notice in writing to thp 
leiTor, his heirs or afligns, of his or their defiring fuch farthei; 
tprni of years as aforefaid y Lord Thurlowe held the leflee entitled 
to a leafe for feven years only, it appearing that the leflee himfel^ 
had put that conf^ruttion upon it. 

Sir 4» Lqngford ^art. being feifed in fee of feveral farms and 
lands in the county of Mentha on the ^2d of Ma^ch 1697, demifed 
the fame to John Charless his heirs, executors, adminiftrators, and 
^fligns, during the lives of Alice Charles his wife, Richard Charles 
their eldeft fon, and JW« JFard, and the long^ft liver of them, at 
the rent of 366 /„ P^yafele half-yearly, with the following claufes 
of renewal, viz. ** That if the faid jfohn Qharles, his heirs, cxe- 
^* cutors, adminiftw^ors, and alfigns, within one full year nc3^t 
M after the deceafe of any of the faid perfons, for whofe lives the 
. M prefent demife and leafe is taken, fliall pay 100/. of good and 
M lawful money, within the like ijpac^ wd ^ime next after fuci\ 
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^ idcccafc as aforef-iid, by way of fine, to the fa id Sir ji. Lapg^ 
•* fcrdy his heirs and affigns, he the faid Sir A, Langfordy his heirs * 

•* or affigns, to whom fuch payment of loo/. (hall be made as 
•< aforefaidy having then the immediate inheritance of the faid 
^* lands and premifcs, and fuch perfon or peifons that Ihall make ' 
« fuch payment of the fum of loo /. by way of fine^ then having 
<* two lives (till in being, and undetermined of this dcmife ; and 
« the faid perfon or perfonsthen paying the fum of loo L by way 
** of fine as aforefaid, then likejvife tendering to the faid Sir A. 
•* Z.., his heirs and affigns, having the immediate inheritance of 
♦* jthe faid lands and premifes, a pair of deeds of indenture of 
*« leafe, fairly drawn and ingrofled on parchment, purporting a 
** deed of all and fingnlar the faid lands and premifes, fpr the faid 
^* two furriving lives, mentioned and contained in thefe prefents, 
** and for the life of fuch other perfon as (hall be nominated and 
** appointed by fuch perfon and perfons, paying fuch fum of 
** 100/. by way of fine, and for the natural , life of the longeft 
*^ liver of them, and under fuch rcfcrvation-s of rent, covenants, 
^< conditions, agreements, and claufes of renewal, as in the faid 
« indented deeds are fpecified and contained; — that then, and in 
<« fuch cafe, he tlie faid Sir A, L., his heirs or affigns, having the 
<* immediate inheritance of the LxA lands and premifes, and hav- 
•< ing received the faid (ine of loo/., (hall feal, deliver, and per- 
^* feci fuch new indenture of leafe, fo to be prefented as aforefaid. 
<« —Provided, thac t^e perfon or perfons paying the loo/. fine 
<< as aforefaid (hall, at the fame time, deliver and perfeft, as his 
^« a£t and deed,, a counter-part of fuch new indenture of leafe, 
<* and make (iifficicnt furrendcr of the remaining intereft hereby 
*< granted, and deliver up this prefent indenture to be cancelled % 
*« And it is further concluded and agreed by and between the faicj 
<* parties to the faid indented deed, that the faid Sir A, Z,, his 
<* heirs and affigns, having the immediate inheritance of the faid 
« lands and premifes, (hall, from time to time, and at all times 
<« for ever hereafter, make all fuch further and other renewals 
*< and leafcs of the faid laiids and premifes, unto the faid Jphn 
«< CharUiy hig executor*, adminiftrators, and affigns, for three 
** lives, viz* the two remaining lives, and one other life to be no- 
<' minated, at and under the refervationsof rents, covenants, con-r 
*« ditions, agreements, and claufes of renewalj as in the faid in- 
*« dented deed are fpecified and contained.— Provided, that thq 
'« parties rcqmring fuch renewal pay unto the faid Sir A. Z., hi^ 
•** heirs or affigns, having the immediate inheritance of the fai4 
** lands and premifes, the fum of i oo /. by way of fine, for every 
^ and each renewal, within the year next after the deceafe of 
f* each of the faid lives refpedlively. And provided, that all 
<« former leafes thereof be then fufficiently furrendered and can-t > 

^^ celled." There was no covenant on the part of the lefTee to 
pay the fine on renewal, or to accept a new leafe toties quotas 9 nor 
was any fine paid on the execution of this leafe, jfoi^ Charkf 
entered and had po(reffion under the leafe. On the 9th of March 
^719^ Alice Charles^ onp of the cefttty que via, died^ l^m ofit appli- 
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cation was iriade for a renewal within the year, or for many yean 
afterwards, though the leflee was frequently prcflcd hy Sir -^. L* 
to clear his arrears of rent, and take a renewal. In 1716 Sir 
^. L, died, having devifed the eftatc to his nephew Heracles Rovh 
/eyy the refpondent's late father. In 1719 the leffce %hn Charles 
firft madc^ application for a renewal of the le^fe, and he then ten- 
dered to Mr. Rowley 100 /. as a fine for the renewal, with intereft 
from the 9th of March 171 1, being after cilice Charles the ce/luy 
que vie's death, together with a further 100 /, for a fecond renewalj^ 
(upon a fuppofition that if the Icafe had beeft regularly renewed 
on the 9th March 17 1 1, and a life then infcrted, fuch life would 
have fubfifted no longer than feven years,) and intereft alfo upon 
that lad fum. He at the fame time tendered a pair of leafes, pur« 
porting a renewal for the lifq of Thomas Hendrich in the room of 
Alice Charles. Thefe tenders being rcfufedj and the renewal dc* 
nied, John Charles immediately filed a bill againft Mr. Roivley in 
the court of Exchequer in Ireland^ inter alia^ to compel him to 
renew. By a decree of that court of the aift February 1723, 
this bill, fo far as it related to a renewal of the leafe, was dif- 
iniffed. No motion was made to re-hea^ the caufe •, nor wa^ there 
^ny attempt to revcrfe the decree. In Ji/\& Richard Charles, ano-j 
ther of the ce/luy que vies named in the leafe, died, and within a 
few days of the expiration of the year after his death, a propofal 
Vas made to the refpondent on the behalf of the appellant, who 
was the grandfbn of John Charles the origtnal leflee, and entitled 
to an eftate-tail in this Icafehold eftatc under his will, for a vtr. 
newal. This propofal the refpondent rcfufed to accede to, but 
apprehending from it that the appellant intended to purfue his 
claim to renewal, and being defirous that fuch claim (hould b? 
brought to an early deciGon, he wrote to the appellant, offering tgi 
. do every reafonable aft to contribute to bring the matter to a con- 
clufion with all poflible difpatch. The appellant, however, ac.- 
quiefced above fix years longer, till L7th September 1754, when he 
filed a bill in nature of a bill of revivor of the fult which had beco 
difmifled in 1723. But this bill, after feveral amendments and 
demurrers, was difmiflfed at the appellant's own requeft in Trinity 
term 1759 ; and in the Michaelmas terra following he filed another 
bill as a new original bill, praying, that the refpondent might bfi 
compelled to renew the leafe of the premifes, by executing a new 
1 eafe thereof for the liye's of the faid John Ward^ his prefent ma^ 
jefty, and the duke of Torky with fuch refervations, conditions, 
covenants, claufes, and agreements as fpecifidd in the leafe made 
to John Charles, upon the appellant's making fuch compenfatio;i 
or fatisfaftion to him for the fame as to the court ftiould feem juft 
and equitable ; and that the appellant might have an allowance 
for the cofts and expences fuftained by John Charles, and might 
be quieted in the pofTeffion of the lands •, and that the refpondent 
might be enjoined from proceeding at law concerning thepremifts 
till the hearing. To fo much of tnis bill as fought a renewal of 
the leafe ; that the appellant might be quieted in the poflcflion of 
the premifes -, and the refpondent be enjoined from proceeding at 
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law ; or a difcovery of fuch matters as were, or might have been 
in iflue in the former caufe, on certain particulars, which were 
ifterwards anfweried, the refpondent pleaded in bar the forttier 
bill and decree in the court of £xchequer in 1719 and 1723.' 
This plea came on to be argued before the court of Exchequer on 
30th December i 763, when the court allowed the plea, but with^ 
out prejudice to fuch other methods of proceeding as the appellant 
jnight be advifed to take, in order to obtain the relief fought by his 
bill. This order however was reverfed by the Houfe of Lords in 
Englandj and the plea was direfted to ftand for an anfwer, with li- 
berty to except and to fave the benefit thereof to the hearing. On 
the 20th of May \ '■j6^ John ff^ardy the laft refiuy que vie, died, and 
the bill being amended in order to put that in iffue, the caufe came 
on to be heatd on the 1 2th of Ndi)ember 1772, when it was decreed 
by the court of Eicchequt'r that the bill (hould be difmifled, but 
without cofts. From this decree the appellant appealed to the Apr. t^t^^ 
Houfe of Lords, where it was affirmed. ' ^7^4- 

By articles in writing of 4th 0<f7(?3^r 1734, James Hamilton de- Kan«T« 
mifed to Guftavus Hamilton the refpondent's father, lands and mills Hamilton, 
in thi; county oi Monaghan, to hold for the lives of the faid Gu/la- Houft rf* 
ifus Hamilton and his two eldeft fons, the refpondent and George LoHs, 
Hamilton, and the furyivor of them, at the yearly rents therein '77^ 
mentioned, which the faid Guftavus covenanted to pay : and it was 
agreed, that leafes fliould be perfefted 2^X the requeft of either 
party, containing a covenant of re-entry and diftrefs, as alfo a to* 
venant of reneivalfor ever, paying half a year's rent as a fine infips 
months after the fall of every life then named, and thereafter to be 
named. At the time when this demife was made, the fee of Jamis 
Hamilton's eftate was in fafl; in Nathaniel Kane; a mortgagee of 
It, to wh6m it had been conveyed abfolutely, by under-tenant Icafc 
and releafe in 1729: but Mr. Kane had permitted Mr. James 
Hamilton to continue in pofleffion of it, and verbally promifed t6 
te-convey it to him, upon his re-payment of the purchafe- money 
?ind intereft within five or fix »years. Mr. J. H. however, not 
having re-paid the money within that time, Mr. Kane entered into 
^pbfleffion, and fhortly afterwai;ds applied to G. if. to attorh 
^tenant. In anfwer to this application G. if. faid, that the rcrft 
ivas too high, and that he would give up the lands unlefs Mr. K, 
let theta to him at ajower rent. Mr. A", thereupon confented to 
tefer the yearly value of the lands to the confideration of twb 
)5erfons, who valued them it 30/. a year; in confequence 6i 
^hich Mr. JC. confented to G.'s continuing tenant at will at thit 
tent. About the year 1752, G. H. being in arrear for the rent Of 
the faid premifes, Vequefted Mr. K. to take them off his hands, 
iand to jforgire him the arrears; upon which Mr. K, direfted his 
*fi*^t> Join Speer, to conclude this bufinefs with G. if. on his * 
*^vn terfias. Speer and Hamilton accordingly fettfed matters be- 
tween thcmfelves, and the latter, about November 1752, gave Up 
'the poflbffion of thejands to Mr. JT., either by a formal furrelider^ 
*>r by fome Writing purporting in fubftance to be a furrender, of 
Which S/«fr foon affer informed Mr. iiC., who retted fatisficdwith 
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las account of the tranfaftion without making any further inquiry. 
Soon after this, C H. came to Enghndy where he refidcd till 
^//^«/? 17551 when he died inteftate, leaving the refpondent hit 
cldcft fon and heir. In 1757 Mr. Kane died, and the appellant 
his fon and heir entered, and continued in quiet pofleflion of the 
premifes from that time till the year 1763, when the refpondent 
applied to him for a renewal of the leafe, purfuant to the articles 
Ihis bpng the firil intimatloji the refpondept received of the arti* 
fks, or that any perfoii claijned any intereft in the eftate under 
G. If. he comn.uiucat^d the fame to his agent Edim{rid WeU iii 
Ireland^ he being Ijinifelf at that time in England^ and direfted him 
to make ftri^ inquiry into the refpondent's claim. JVeld accord«- 
ingly wrote to Speir^ informing him of the chlm ; and received 
an anfwer from him, in which he dated, that G. H. had made 
an a£lual furrender of the leafe, v/hicl; he [Speer) had given to 
Mr. Kane^ and that he (Speer) had another adlual furrender of it 
to Mr. K, A copy of this letter was fent by the appellant to the 
refpondent, who never made any further claim during Speer s life, 
but foon after his death he filed 9 bill againft the refpondent in 
the Exchequer, praying to be reftored to the poflefTion of the pre- 
mifes, and that the appellant might be obliged to per feft leafcs 
thereof to him, renewable for ever, at the yearly rent of 3^/., and 
to account with him for the rents and profits fince the death of 
G. f/., and pay him what (hoijld appear to be due on fuch ac- 
count* The refpondent having put in his anfwer, and iflue being 
Joined, the appellant filed a crofs bill, praying that the refpond- 
ent in the original bill might fearch the papers, books, and enttie* 
of the faid Gitjiavus Hamilton^ and if there vi^as any copy or entry 
of the faid furrender, or any letter or acknowledgment fro^^ the 
appellant of his acceptance thereof, or relative thereto,, that h? 
might fet forth the fame /// b^c verba, and might bring the lame 
into court. It appeared, and was fo admitted by the refpondent's 
anfwer to the crofs bill, that upon the death of George^ Hamilton, 
py^e of the ce/iuy que vies, in 1 747, no application was made tQ 
^r. K, for a renewal, nor was any ftep taken to enforce a fpecj? 
fick exepution of the artides, or to have a life infcrtcd in hi$ 
fl:ead^ It ^as alfo admitted by the refpondent in his anfwer, ths^t 
the great rife in the value of lan<;ls in Ireland fince the year 17521 
was the main inducement with him to attempt the recovery ofthc 
poffeffion of this eftate. But the refpondent faid, that he had 
been informed by G. H. that he never had made any furrender of 
the leafe J in anfwer to which the appellant offered in- evidence 
feveral letters of Speer to prove the fadj: of furrender j; butthe(e 
letters the <:ou(t rejefked, and decreed, that the r^fppndent vr^fi 
. entitled to a leafe for three lives renewable for evet, and dif^iffed 
the crf>fs bill with cofts. Upon appeal to the ^oufe of Lords i» 
England, this decree was reverfed, and the refpondcnt*s original 
bill was difmifled. 

Edward Edwards being feifed in fee of the manojc of Hafings,, 
and the lands therein comprifed, fituate in the cou.nty of Tjr^^^^ 
ty indoiture bearing date tJie 28th O£lober i68s> gave, granted, 



•Tifeoffed, and in fee^farmlet uiMo ^hotnas M^CauJland^ bis Iietrs 
and.afligns, the two town-lands of Ciaraghmore and Seagully^ bc« 
. ing part of the lands comprifed in the (aid nianpr, to hold the 
fame to liim, liis heirs and aiBgns, in fee-farm for ever, vi%, for 
the term of his natural life, and the natural lives of his two fons, 
jindre*w and John M^CattJlctndy and the longed liver of them, at 
^e clear yearly rent of 15 /. fterling, with two year old bullocks 
and one fat mutton. In the indenture there was contained {wter 
^lia) a power of entfy and diftrefs for the rent, when in arvear, 
and an agreement, that upon payment to the grantor or his heirs or 
^g^s^ of the Jam of ']\. I o s, Jhrling^ nvithin three months after the 
^11 of each of the /aid lives ^ he or they tvould add another life inffead 
thereof by a new indenture^ continuing three lives for ever ; and a 
further agreement, that the faid Thomas M^Caufland^ his heirs and 
'■^fligns, (hould make appear, at every Eafler court-leet, and view 
of frankpled^je, to be holden for the faid manor, by two fufficient 
ivitnefll's duly fworn, that the faid three lives were then in being, in 
default whereof, it (hould be lawful for the faid Edward Edwards^ 
Jiis heirs or affigns, to didrain for the faid fine, although all the 
. faid lives (hould be then in being. But there was not any power 
of re-entry referved to the grantor, in cafe of non-payment of the 
faid rent or fines, nor was there any claufe M'hich declared the rent 
void, if the grantee (hould negleft to renew. In the year i?o8, 
the original indenture and the lands therein comprifed having , 

become vefttd in the refpondent's grandfather James Murray^ and 
i^ being doubtful whether two of the lives, named in that deed, 
^ad not fallen, the eftate w^s renewed by Thomas Edwards^ the 
fon and heir of the grantor, according to the terms of the original, 
and two new lives were inferted in the room of thofe fuppofed to 
befallen. In 1^24 James Murray conveyed his intereft in the 
eftate to his fon Getjrge Murray^ by virtue of which he entered 
yMo poiTeflion, and enjoyed the lands till his death ; and duritur 
^.11 th^t time paid the referved rent. The faid Thomas MKlaufland^ > 
one of the lives named in the deed of renewal of 1708, died, m 
the year 1 74 1 i James Murray ^ another of the faid lives, died ki 
the year 1 746 5 and the faid George Murray ^ the other of the faid 
lives, died in 1763 inteftate, leaving the refpondent Sophia hit 
widow, and the refpondent William his eldeft fon and heir, then 
a minor, who thereupon became entitled to the faid lands, under a 
marriage fettlement, fubje£t to a jointure to the refj^ondeiit Sophia 
his mother.' At this time, the appellant, the Countefs of Rofs^ 
vrho was the grand-daughter of Thonuis Edwards^ under whom 
the leafe was renewed, and who was entitled to thefe lands under 
* her father's will, refided in England^ where (he continued till fomo 
time in ^he latter end of the year 1763, or the beginning of 1764* 
Soon aftef her. return to Ireland^ the refpondents caufed Attds of 
renewal to be prepared, purfuant to the covenants for that pur- 
pbfe in the original indenture of OBober 1685, and fent the fame 
^ ^ the countefs, with a fum of money, as they alleged, fufficient 
16 pay }xei all the renewal (ines, with intereft, which would be 
4ue to her on het executing fucb deeds of renewal. Inftead of 

q?mpl^g 
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complying widi this appKcation, the countefs brought an cj^A^ 
-mest, in Ea/hr term 1763, for the recovery of the premifes in 
qveftion ; upon ^ich, before any judgment was obtained, the 
refpondents in Jmie 1 765 filed their bill in the court of Chanceiy 
in Inland againft the a^ellants, prating. That {he might be 
•compelled to execute a new leafe of the premifes in queftiont 
'imrfuant to the covenant for renewal in the faid original in- 
denture of OFhkr i68y, under the rents and with the covenants 
in the faid indenture contained ; and that (he might be reftrained 
in the mean time by injonftion from proceeding in the faid cjc6t- 
tnent. The appellant. Lady Rofs^ by her anfwcr infilled, that the 
¥efpondents were not entitled to a renewal upon two grounds ; 
the one was, an agreement made between James and Gtorge Mur^ 
•ray with her father Hugk Edwards ^ and in part carried into execu- 
tion, for the puTchafe.of their intereft in the premifes i the othc* 
was, that neither Gtorge Murray nor the plainti^ had complied 
with the terms of the covenant for renewal, by not paying or 
tendering the fine within three months after tne death of the 
lives. UTue beiiig joined, feveral witnefles were examined on 
•each fide. The caufe came on to be heard before the Chancellor 
^ Irehnd on tht 20th of July 1772, when the following iffues 
were ditefled to be tried, vm. Whether any, and what agree- 
ment was entered into by the faid James or George Murray for a 
£i}e of their intereft in the fa«d Jands, and of the faid leafe thereof ? 
And in cafe there was any agreement, whether the fame was car- 
ried into execution, or whether the fame was varied, or departed 
^ftrni, by the parties thereto, or either of them ? The jury, 
tkff their finding, negatived any fuch agreement at all. The 
caufe afterwards came on to be heard on the judge's certifi* 
cate and merits, when the refpondents' right of renewal was con- 
,tefted on the ground of laches in having neglefled to renew i but 
the Chancellor was pleafed, on the 22d j4pril 1777, to order and 
decree, that the refpondents were entitled to ja renewal of the faid 
le^ky according to the true purport and intent of the faid deeds of 
VB^hr 1685 and November 1708, upon payment of the feveral 
fines and intereft ; and of the rent and arrears of jent and duties 
Feb. 18th become due. From this decree, and the faid decree or order of 
Thw rever- ^^^ J^h ^77^» ^^ appellants appealed to the Houfe of Lords in 
4M\y though England^ when their lordftiips were pleafed to order and adjudge 
pcrfeaiy that the decrees be reverfed, and the refpondents* bill difniiffed. 

confooant 

to Engliih principles, gave great di(Iathfadlten, and ocoafioned confiderable alarm in Ireland. It was £»id 
to cla(h with a iwal equity y the old equity of that hmgdom^ where thefe leafes were con/idered on both fides 
«s a kind of iniMTittace j where ihey had been intr^uced foon after the country was recovering from the 
iCORvulfions of the< g^icat rebellion in ihe laft -centiiry, for tlie purpoie of raifiag an ufefol and re(pe6^4»Ic 
tenantry, and the Improvement of agriculture, and where, upon that policy, they bad ever been proie^ed 
And (,'ieferved by the courts of equiry, whofe practice it had invariably been^ to fill up the lives, upon 
the tenant's iMglc^ to renew, provided there was one life ilill lubfifting, that is) provided thore was a 
legal eftate for the -equity to attach upon. ^ In confe^ucnce therelisre of this alarm, an ad was pa(&d<on 
the 19th and 20th of the King, c. 30. wlhich revives the old equity ^ and provides, that in all cafes of 
mere ncgle£t>*«»h«re no fraud 'appears to have been intended, no derefft^ion on the part of the tenant, by 
{ifgledlingor refufing to renew afeer the landlord lias demanded the •'fine, courts of e^ukyikall relieve 
•upon an adequate compenfation being noade. See Vernon 4Ad Screen's AepetttjOf C|af«t in kclwdf 
p, J 35. and. the cafe of Magrath v« Lord Mulkerry in the dune bookj p« i66» 

In 
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In a Icafc granted in I739t by the mayor and burgeflos of Bayiey ▼. 
Leominfter for 99 years, determinable on three lives, there was a {J^^^^^^J** 
covenant on the part of the leffors, " that they and their fuc- L«rain«er,. 
** ceiTors, when and as often as either of the faid three lives (hould 3 Br. Ch. 
" die, and there (hould be only two lives remaining in tbe pretrnfe^ J^^' 3*5* 
*^ if the leilee, her executors, adminiftrators, or ailigns, fliould> . 
<* within the fpace of fix mopths next enfutng the deceafe of fuch 
'< life, or at the firft or fecond chamber which (hall be held after 
*^ the expiration of the faid fix months, apply for a new leafe of 
** the faid premifes, and pay a fine of 4 A for a new leafe of the 
*< faid premifes^ and pay the fum of 4L to the bailifF, isfc. with 
•* fix months intercft tor the faid 4 A, after the rate of 5 /. per cenK 
** the faid bailiff, isfc, (hould add a thiid life in the faid premifes^. 
** and grant to her or them a new leafe of the (aid premiles for . 
^* 99 yelirs, to commence from the time of fuch payment,. if the* 
^ two other lives, and fuch other life as (hould be nominated by 
** the faid lefiTee, her executors, isfc. or either of them, (hould' fo . 
*^ long live, under the like rents, covenants, and agreements, and 
**- t» the (everal ufes and trufts therein before declared, and (a. 
^ from time to time ever after ^ as often as the cafe (hould fo hap-> 
** pen.'' There were feveral renewals of this leafe on account o£ 
the death of the ceftuy qfte vies f the laft was in the yQ^x,l^6'^ and. 
the lives for which the leafe was th^n granted, were Adam Ward 
and ^^^^ his wife, and the plaintiff V In 1764 Adam Wari. 
afligned for a valuable confideration the beneficial intereft in th^ 
leafe to the plaintiff, who eptered under fuch affignment. Ada1H'^ 
Ward died in 1781 and his wife in 1789^ and foon after her. 
death, the plaintiff applied to the corporation for a new leafe^^ 
ofBering to pay them 4/. with intereft from the death of Adam. 
Wardy and alfo 4 /• as a fine for renewal, on the death of Mercy 
Wordy and a further fum of 4/. upon a fuppofition, that if plain- 
tiff had renewed the leafe on the death of AdamWardy by puuing^ 
10 another life, fuch other life might have fallen in between the 
death of Adam Ward and Mary W^ard% This the corporation f e*^ 
&fed, infifting, that no application having been made to renew 
till the falling in of the fecond life, they were not bound to renew 
tipon the terms of the covenant, but were at liberty to impofe fuchv* 
terms as they pleafed. It was contended on the part of the plain- 
tiff, that, although the covenant was only to renew on the falling^ 
in of one life, yet the fpirit of the covenant extended to jthe cafp ■ 

of two lives falling in : that the cafe lay in compenfation, and * 

that no forfeiture is to be incurred wheh compenfation can be 
made. But Lord Chancellor faid, the cafes upon Iri/b leafes in- 
die Houfe of Lords went the whole length of this cafe \ that the 
plaintiff was not bound to renew upon the falfing in of one life ;.. 
he had his ele&ibn whether to renew or not, and has made, that 
ekdion ; the corporation therefore are not bound now to renew*.. 
It has been determined over and over in the hriflf cafes. ^ 

. However, where a compenfation can be made, where the 
teaantfs negieft can be seaibnably accounted for„ it is the general 

difpofition 
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difpofition of courts bf equity to relieve fii a lapfc of this kiri^* 
The meafure of compenfation introduced in Ire/and by the Lord 
Chief Baron Gilbert was, bv allowing the Icflbr fcptenni^l fines ; 
that 18, by giving him a nhe IFor tvcry feveri years which had 
lapfed fince the fall of a life, and intereft Upon each fine from the 
time of its being fuppofed to have accrued due, calculating frohi 
the probabilities of human life, that if another life had bebh added 
at the regular period of renewal, the duration of ftich life would 
Sfreet r. not have exceeded the term of feveh ycirs. This was firft done 
f Br*P*"a *" ^"^ °^ ^^^ Duke of Ormondes leafes : the Diike had granted a 
]Jjg'* * leafe in 1697 for the lives of the leflce, arid his Htphew JoAn An^ 
dtrfon^ and V. B.y and of the furvivor, and had covenanted, 
** that as often as any of the lives (hould happeri to fail, he would 
** at the requeft of the leflee, his heirs ot affighS, and updii * 
«■ payment of all rents of the faid premifcs, that (hould be thdri 
*^ in arirear; and advancing and paying, by way of fine, within 
«« twelve calendar moriths next after the death of each life,. 16 L 
•* I3X. 4^., renew, and rtiake a ilew leafe of the faid feveral ' 
«• la^ds^ ^c. to the lefTee, his hdirs and affigns, at and under the 
•« yearly rent ^nd refervatioiis, and with the covenants, conditions^ 
«• and provifos contained in the faid leafe ; with the like claufe 
" for being difpunifliablc of wafte, and the like covenant for re- 
«• newal of fuch two lives, as fliould be then in being, and alfo loi 
«• one other life, to be added in the place and roonl df fuch of the 
•• three lives as (hould, from time to time, happeri to faiL Pro^ 
*« vided, that, if when fUch new leafe or renewal was to be madcj^ 
•^ more than one of the cejiti*) que vies befofementioned (hould be 
" dead, there (hould be named in fuch leafe fo many other IrveS^ 
«* in their (lead 5 and there (hould be paid to the pdrfon tenewing 
f* a fine, of the value aforefaid, for each of the faid tejiuvque vies, 
^* who (hould be dead at the time of fuch renewal." The le(red 
Hmfelf diedin 1714, and upon his death the refpondent, who 
^ was the devifee of this eftate, applied to the appellant, who 

had purchafed the Duke of Ormondes revcrfionary intereft, for 
a renewal of the leafe, and that another life might be inferted 
in the room of that which had dropped ; and at the fame timer 
tendered the fine of 16 L 13X. 4«/., all rent and arrears being 
difcharged; but the appellant refufcd to renew, infiidirig thaf 
%A« Anderfon^ one of the cejiuy que vies, had been abfent from 
Ireland ever fince the year 1697, and therefore muft beprefumed 
to be dead, and that no tender of a fine for renewal haVing beert 
made within twelve calendar months aftef his abfence, the te-» 
fpondent had loft his right of renewal. The refpondent there- 
upon filed his bill in the court of Exchequer to oblige the appellant 
to renew the leafe by inferring a new life in the to'om of the 
IcfTee's : but it appearing that John Ander/on, the othet te/luy que 
wV, had been a lon^ time abfent from Ireland^ and there being no 
pofitive proof of his being alive, the court ordered the bill to be 
amended by inferting a tender of the fine for the fecond life ; and 
the refpondent having made fuchtender^ and amended his bill ae-*' . 

cordingly. 
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ifdtdingly, fliey decreed the appellant to renew, and make a ne'^f 
Icafe to the refpondent for the lives named m the bill, ;ind ad^ 
Cording to the covenant in the leafe, on the refpondent's paying 
the appellant i6L 13/. 4^., with intereft from the Mjth Jufy 
1704; another fum of t6h I3x» 4</., whh intereft from the 
19th of July 171 1 ; another fum of 16L 13/. 4 J., and hitercft 
from the 19th July 1718; and on the refpondent's alfo paying to 
the appellant the fum of 16/. 13/. 4^., being the fine due on 
the death of the Icffce 5 and all rents in arrear, duties, fffr. pur- 
fuant to the leafe. And this decree, upon appeal to the Houfe of 
Lords, was affirmed. 

A leafe was granted for 21 years, under the yearly rent of X I, R»wi!oni« 
with a covenant on the part of the leflbr to renew before the end "'^^^^ 
<if the term for ai years, and to renew from the end of fuch Re/. 41^ 
term for 21, 21, and 15 years more, making in the whole a term 
of 99 years. It was in efFeft, and fo underftood by the parties 
to be, a leafe for 99 years, but the eftate being copyhold holden 
of a manor in which no leafe could be granted for more than 
1 1 years, this mode was neceffarily adopted in order to avoid a 
forfeiture. At the expiration of the firft term, there being art 
arrear of rent due, and no application made for a renewal, tlie 
Executor of the devifce of the leflbr brought an ejeftment, and 
obtained judgment and poflefTion. But as when this ejeftment 
was brought, the leffee was under difficulties, he being then a bank* 
rupt ; as it did not appear that there was not a fufficient diftrefs 
upon the prcmifes •, as on the contrary it appeared, that the lef- 
fee had laid out a large fum of money upon them ; as it was alfo 
in evidence, that the pcrfon to whom the leflee had mortgaged 
them, had endeavoured to ftop the fuit, by a treaty for a new 
leafe, which had been refufed j as the covenant did not exprefsly 
require any requeft from the leflee for further terms ; — under all 
thefe circumftances, the Mailer of the Rolls held the leflee- en- 
titled to renewal on payment of the arrears of rent with intereft, 
and the cofts both at law and in equity. 

That this indulgence in the courts of equity in the cafe of a 
tcnant*s negleding to renew, is not of modern date, and that it 
liath been long ago carried to a confiderable extent, will appear 
from the cafe immediately following, but which is cited for ano* 
thcr purpofe. 

A court of equity in decreeing a renewal, will not always ad- 
here to the literal import of the claufe upon which fuch renewal 
is direftcd to be granted, but will regulate the term according to 
what it Conceives to be the fpirit and found reafon of the claufe ; 
as in the following cafes. An eftate was devifed for the purpofe of WKf6n ^■ 
founding an hofpilal : the .truftees procured letters-patent for that Jj'^^!^°"^ 
j)urpofe, with power for them to make orders and conftitutions ^\txa.\^S^ 
for governing the hofpital ; under \^hich th?y ordained, that no 
leafe fhould be made for above 2 1 years, the rent not to be raifed, 
^orahove three years rent to be taken for a fine, or grejfom. The 
citato was originally leafed at lae L j^er ann. On a bill by the 
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Mafter and Hofpital, Sir Edw. Phillips decreed the leflee to enjoy*, 
paying 120 1. per ann. and afterwards the cafe wa$ heard again by 
Lord Elleftnerct and although the ieafe was long before expired^ 
his lord(hip decreed the lefiee to account at 120 L per ann. only,, 
and to have a new Ieafe for ai years at that rent, notwithftanding 
it appeared the eftate was, by the tenant's improvemeuts, then 
worth 250/. per ann. In 1663 it was decreed again by Lord 
Clarendon^ aflifted by Hide^ C. J. and Hale^ C. B. that the leafc, 
having been fome time expired, the tenant ihouid account from 
the expiration of the Ieafe, at 120 L per ann. and that he ihouid 
have a new Ieafe on reafonable terms, and recommended it to the 
Archbiihop of Tork^ to call the parties before him, and to certify 
what terms were thought reafonable for a Ieafe, who certified the, 
hofpital had agreed to accept a fine of zoo A and 120 Lper amu 
The prefent tenant having purchafed the Ieafe, and laid out a con- 
fiderable fum in improvements, filed a bill for renewal.— Lord 
Chancellor — The conftitution that the rent (hauld not be raifcd^ 
is juft and charitable, for the encouragement of the tenant to im-^ 
prove the eftate ; and he ought to find a benefit in it ; and the 
hofpital will alfo find an advantage in having the rent well fecured 
by an eftate of greater value and conftantly paid. But the rule or 
conftitution is not to be followed according to the letter, that no 
more rent is to be taken than what was at firft reierved ; but asi 
times alter, and the price of provifions, isfc. increafes, fo the rent 
ought to be raifed, in proportion. The tenant ia entitled to a be-^ 
neficial Ieafe, but not at any certain rent : the conftitution is not 
to be regarded in the letter, but in the reafon of it* His lordfhip 
therefore referred it to the Mafter to certify the value of what had 
been laid out in improvements, and when that was afcertained, he 
referred it to the Archbiftiop of Torh^ to certify what fine and what 
rent he thought reafonable. 

So, where a decree had been made by the Lord Coventry^ for 
granting a Ieafe of charity lands to J, S. (who had been at great 
expence in recovering them) for gg years, determini^ble upon lives^ 
at the rent of one third of the then improved value, to be r^new-- 
able* from time to time for ever without fine according to 'the va? 
lue of the lands fettled by a commiifion of furvey direQed by thd 
court for that purpofe ; it was decreed, that the Ieafe fhould be 
renewed toties quoties without fine, but that the rent was not to . 
be computed according to the value of the land at the time of the 
decree^ but according to the real improved value pf the eftate af 
the time of every renewal. 

In mortgages and fettlements of leafes of this kind} it is ufua} 
to infert provifions for renewal. In mortgages, there i^ geherallv 
an agreement^ that if the mortgagor negleds to rene^v, it fiiajji 
b€ lawful for the mortgagee to renew, and that the fine ap4 
charges of renewal^ (hall he a charge upon the pf^mi&s, and bear 
intereft. In fettlements, there (boiold be a power authorizing thf 
truftees, from time to lime, to reopw thp h%U^p aJQid ht tb^t pi^r 
pofe^ to raife money by mortgage* 

Where 
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Where fuch a provifion is not infertcd in a mortgage, the uiort- Manias 
gagee cannot indeed compel the mortgagor to renew, but he may ▼. Ball, 
do it himfclf, and the money which he may fo lay out (hall be lTi^'v!^ 
added to the principal of the mortgage, and carry intereft at the ManUw,* 
fame rate with the principaL 3 Atk. 4. 1 Wilf. 34. s. $• 

Upon the omiflion of fuch a provifion in a fettlement, the ex- 
pcnces of renewal are to be borne by the feveral perfons interefted 
in the eftate in proportion to their refpc^ive interefts* The old 2 Vet. 499. 
rule of afcertaining this proportion was by making the tenant for ^^^^J^' 
life pay one third of the expence or keep down the intereft, and Rep*»44*, 
the remainder-man the othee two-thirds. This rule perhaps may aVeni.666. 
be proper where the nature of the eftate, the will of the teftator, *v2' iwu* 
or the'circumftances of the cafe compel a renewal; but as a gc- 652, 
neral rule, it would frequently be wrong : for ftippofe the de- 
▼ifee or grantee for life to be, one of the perfons upon whofe life 
the eftate is holden» and a renewa) to be made by l)im ; in this 
cafe, as there is no obligation upon him to renew, as the law will 
not permit him to renew but on the trufts of the fettlement, 
and as he cannot pofiibly in any way enlarge his own interefts, 
the fine and expence of the renewal muft, in juftice, be paid en* 
tirely by the remainder-man. This is evidently the cafe, where 
the devifee for life has the legal eftate, and it (hould feeip, that 
it is the fame, where he is a ce/luy que trujl. Suppofe again, aa 
eftate of limited duration, as an eftate for years, or for the lives 
of ftrangers, to be limited to one for life, without any obligation 
upon him to renew; if fuch a perfon renew, it is manifeft| that 
the contribution of a third muft, in moft cafes, be very unfair and 
unequal. The true rule therefore in fuch cafe muft evidently be^ Addl« n 
that the proportion follow the benefit ; that the contribution of a ^^^!"S** 
perfon having fuch limited intereft in the eftate, and voluntarily 45«!Ni2J- 
renewing, fliall only be in proportion to the benefit which he ingaie ▼. 
afl:ually derives from fuch renewal.] i^*Ch 

Rep. 440. Stone v. Theed, 2 Br. Ch. Rep. 243. If the eftate be charged with annuitits, the aonui-^ 
tants are not bound to contribute to the expence of rencwaL Maxwell ▼. Afiie, Nqt. 6, 1759. 1 jU% 
^h. Rep. 444. n. 
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(C> ^he Editor of the Fifth Edition of Bacon's Ai^R^npr 
I4ENT, having in his Appendix introduced Jome addkiond 
matter upon the doSfrine of Lcafes, // has been thought ad- 
v\fable tofubjoin it to the prejent work. An important cajey ' 
which has but lately appeared in prints is likewife added. 



Of Leafcs inadq purfuant to Powers in private 
Conveyances and Settlements. 

Wilfon ▼. II Y the ftatute of the 1 2th of Car. 2. the Mafter of the Rolls for 
Sevwll, ^ the time being is enabled to grant leafcs of the ground and 
4 Burr. tenements belonging to the rolls, under thefe reftridions (among 
i¥l Rep. others) that after the premifes (hall have been onee letten, he io 
§17. S. C. not grant or make any neiv or concurrent leafe, until within y^^/i 
years tf the expiration of the leafe then in being; nor for anylcfs 
rent than was refcrved upon the former leafe ; nor for any longer 
term than for the term of 07je and tnventy years from the making of 
fuch leafe. Mi*. Verney, Mafter of the Rolls, made a leafe for 
0,1 years from the i8th of March 1740, which would corife- 
quently expire on the i8th of March 1761. Sir Thomas Claries 
Kis fucceflbr, made a leafe of the fame preniifes on the pth of 
June 1755. for 21 years, in truft for hlmfelf : and on the 5th of 
. January 1 762, he made another leafe of the fame premifes for 
21 years in truft for himfelf. On the 5th oi June 1764 there 
was an aftual furrender duly executed and accepted of the leafe 
of 1755. ^" ^^^ death of Sir Thomas Clarke y his fucceflbr, Sir 
Thomas Sewelly difputed the validity of each of thefe leafes of 
1755 and 1762 i infifting, ift, that they were a fraud upon the 
truft, as being made in truft for the grantor himfelf. ^d. That the 
leafe of 1 762 was bad, becaufe at the time it was granted, there 
were more than feven years to run of the leafe of 1755. 3^» ^^^ 
if the leafe of 1762 was void, then the leafe of 1755 was abfo- 
lutely gone, either by the implied furrender in 1 762, or the exprefs ^ 
furrender in 1 764. But the court over-ruled every objeftion. It 
is immaterial to the fucceflbr, who may be beneficially interefl:ed 
in the leafe, fo long as he receives the accuftomed rent, and the 
leafe is in other refpefts regular. The reftriftion as to a former 
leafe is not to be confined to expiration merely by effluxion of tinUf 
but extends to furrenders, and re-grants may be made toties quottes 
upon proper furrenders, provided that the reverfion be not charged 
for a longer time than 2 1 years in the whole. But the accept- 
ance of a new leafe implies a furrender of the old one, provided 
the new leafe be^ as the leafe of 1762 was in this cafe^ a good 
one. 

By 
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Bf an Irifi) ftatute of lo and ii Car. i. r. 3. § 2. goi^ernofs of Clements t« 
cbllegfes in Ireland are empowered to demife for 2 1 yearsi rcfcrv- Waiicr, 
ihg fo much yearly rent or profits, or more, ai the peril 0/ the J,pT* 
LESSEES whojhall take the fa^e^^ as the moiety of the tru^ yearly 
Vala^ of the faid lands, £5*r. {communibus annisy) at or immediately 
befotc the time of making fuch leafe (hall amount unto. A lefleci 
fttrrendered an old leafe, and took a new one, upon which the 
rent referved did not aniount to a mofety of the true yearly 
value of the premifes demifed. This leafe is void againft the 
fucceflbr. 

A. tenant in tail, with power to grant leafes, remainder toB. the docv. Lady 
wife of C. in tail, conceiving himfelf to have obtained the fee under Cavan, 
a void execution of a power, granted leafes exceeding his leafing r^*"^**. 
power, reciting in them that he was feifed of the freehold and in- Dom. Proc. 
heritance, and covenanting for quiet enjoyment againft any aft or M^i 7» 
default of himfelf or thofe claiming under hirti. A. devifed the Lady CarMi 
demifed eftates with others to B. for life, remainder to truftees to v. Puitcney, 
preferve contingent remainders, remainder to B.'s firft and other »Vc«.juo. 
fons in tail male, remainder to her daughter and her firft and other ^^' 
fons, rcmairider to D. and his firft and other fons fucceiEvely in 
the fame manner : he alfo gave to B. and C other benefits by the 
will, and gave the refidue to D. D. filed a bill to have the will 
cftablifhed. B, elefted to take her eftate-tail in oppofition to the 
will, which the Mafter reported to be for her benefit. After her 
death C, her huft)and, who had taken under the will, claimed 
as' tenant by the curtcfy, and brought ejeftnients againft the 
leflees under the leafes granted by ^., fome of whom had expended 
confiderable fums upon their eftates. Thefe leafes not cdmply- Fitig.219. 
ing with the conditions impofed by the power are abfolutely void 9 
for powers jnuft be executed ftriftly. virhere the iqterefts of re- 
mainder-men «re afFefted. Nor tan a court of equity, it fliould 
feem, relieve the leflees, or reftrain C from availing himfelf of 
the full efi^eft of his ejeftment fuits. The leflees cannot fay that 
C. (hallndt difturb their pofl!eflion, becaufe he has a part of thofe 
aflets out of which they are entitled to fatisfaftion under the co- 
venant againft eviction ; for if it is plain, that tenant in tail 
has made leafes not warranted by the ftatute, and the eftate- 
tail has defcended, the ifliie in tail,- though poflefling large afletd 
both real and perfonal, may ejeft the tenants; and there is n5 
equity to compel him to confirm the leafed. He may at his 
pleafure aflume the pofleflion ; and the only remedy for the leflees 
will be aii aftion of covenant. A court of equity cannot 
interfere, for a court of equity cannot meafure the damages that 
may be given upon fuch an aftion. The leflees have trufted to a 
legal fecurity, and can have no more. — Nor are the leflees in this 
cafe entitled to put C. to his eleftion : they ftahd merely in the 
fltiiation of creditors ; but parties claiming to put a perfon to his 
deftion muft claiin f^ecifick rights under the faihe inftra« 
nient. 

A tenant for life under a marriage fettlement of an eftate In Campbell ? . 
mines which were opened^ with a power inferted in fuch f " " 
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ikient of leafing the mejfudges^ lands ^ Unements^ and beredxtaments 
therein contained, except the manfion-houfe and warren, under 
the ufual reftridions, that the leafe Ihould not exceed 21 years 
(hottld be made in pofleffion and not in reverfion, referve the 
bed rent to be incident to the immediate reverfion^ &c. granted a 
Ko new leafe for twenty^x years of the mines both opened and unopened^ 
nisei wete without reference to the power, and before the expiration of a former 
der'St*"" ^^^fii referving ore as rent to himy his heirs ^ and ajjigns* This new 
leafe, fo that leafe was granted to one of the two lefFces in the former leafe. 
Ihit queftioa The mincs, It appeared, had been worked to very little advantage 
^idnotarifik under the former leafe, and as it would require new levels and 
other works which would be attended with a great expence 
to work them to more advantage, this leflee had propofed 
to execute them at his own expence, provided he had an addi- 
tional term for 21 years. Upon this conQderation the new leafe 
was granted, and upon the faith of that leafe extenfive improve- 
ments were made by the leffee at a very great expence. Shortly 
after the new leafe was granted. A, the tenant for life died, leav- 
ing an infant fon, who then became tenant in tail in poileflion 
under the fettlement. The guardian of this fpn permitted the 
original leiiees to continue tenants of thefe mines, and received 
the rent referved by the new leafe for three years, when a bill 
was filed againft the leffee under that leafe to fet it aHde as not 
conformable to the power. Upbn the hearing of the caufe the 
bill was ordered to be retained for a year, with liberty for the in- 
fant to proceed at law to recover pofleflTion. The infant brought 
an eje£bment, and the leffee being advifed, that the leafe could 
not be fupported at law, made no defence, but brought a bill to 
, have the benefit of the leafe to the extent, and as far as it could 

be warranted by the power. This lad bill was difmiifed at the 
Rolls, and an account direfted of the produce of the mines from 
the death of the tenant for life. But upon appeal from this de- 
cree, the Lord Chancellour, aflifled by De Grey^ C. J., and Smytbe^ 
C. B., held, that under the circumftances of this cafe, if the rent 
fhould be found to be a fair rent, the leafe, though clearly bad at 
law, ought to be executed in equity: and therefore direfted an iffue 
to try, whether the rent referved were the moil improved rent that 
could reafonably be gotten. As to the refervation of ore by way 
of rent, inftead of money, ore, it was faid by the court, was 
analogous to money, and a refervation of it will go to the re- 
mainder-man as money, though made payable to the lejfor^his^ 
heirs and qffigns. Though it was not in proof that the old leafe 
was aftually furrendered, yet, faid the court, it muft be prefumed 
to have been fo, the new leafe having been aSed under. As to the 
power of the leffee to enforce the contraft agaxnft the remainder- 
main, they faid, the obje£^ion that the remainder-man is neither 
party nor privy to the leafe may hold, where the leafe is made by a 
mere tenant for life ; but under the power of leafing, there was 
a referable privity given by the fettlement ; and fuch tenant has a 
qualified power of contrafting to bind the remainder-man. If 
the bill had been brought againft the tenant for life ia his lifetime^ 

this 
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|!he leafe would have been executed, and would then hare bo(in(| 
fhe remainder-man. It muft be underftood the parties meant 
f o execute it legally. 

By what Form of Words Leafes may be made. . 

A LTHOUGH no fpecifick words are neceflary to create a leafe, tmmw* 
•^* yet there muft be words ufed which (hew an intent to dc- ''*^» A«#rf 
Uiife. Therefore, where a Icflee of tythes agreed with the owner *'^' 
of lands for certain collateral confiderations not to take tythes in 
kind from the tenants of the lands for twelve years, but to accept a 
reafonable compofition not exceeding 3/. 6d. per acre, this wa$ 
adjudged to be no leafe. ift. The rent affefked to be referved is 
uncertain: under this agreement it is at the option of the party 
either to pay tythes in kind, or to tender the reafonable value of 
the tythes, which may be under 3/. 6d. per acre. And 2d, The 
owner of the lands, the perfon with whom the agreement is 
inade, is neither to enjoy any thing, nor to pay any rent. It can-^ 
pot therefore be a demife to him. The tenants are not parties or 
privy to the tranfaflion : it cannot therefore be a demife to them. 
It can, at the utmoft, amount to no more than a mere covenant 
with j1. that B. (hall enjoy, and creates no leaCe to either. 

What Certainty is requifite to Leafes for Years, as to* 
their Beginning, Continuance, and Ending. 

iF the parfon of D. make a leafe of his glebe for fo many years vuiefuprs, 
* as he {hall be parfon there, this leafe is faid to be void for the ^®^' *^- 
uncertainty of its continuance, becaufe none can fay how long ^**' '^^ 
the leflbr will be parfon ; and then it cannot be a leafe for years, 
when by no poflibility the number of years can be afcertained. 
But, faith our author, it (hould feem, that if livery were made, the. 
leiTee will be tenant during the incumbency of the leiTor, and fo 
have the freehold in him, though- for want of certainty in the 
number of years, he cannot be faid leflee for years. This ob- Brewer v. 
fervation of our author has been fanftioncd by the judgment of ^'*'* ^^' 
the court of Exchequer in a recent cafe : for the court after cit«* ^'^* 
ing it, and acknow|edging its juftncfs, fay, " But of rents or 
*< other things which lie in grant, the mere delivery of the deed 
<f hasi the fame force as livery has in the cafe of land ; and thei^ 
^' fore any demife of uncertain duration gives an eftate for life de- 
*f teripinable on the particular event." They therefore held, that 
a leafe of tythes ^< for all the time the lefibr (hould continue 
•* vicar," was good without livery, and conveyed an eftate foir 
life to th^ le^ee d^^ring the incumbency of the leflbr. 

Where the duration of a leafe is not prefcribed by the terms i Term 
of the contrail, but is left fubje£k to the will of the parties, the ^^: >^** 
law, for the fake of convenience, s|nd that neither of the parties Prf.* ci. 94. 
may be furprif^d or iit^cSci by the caprioe of the other, will 267. 
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mot perout the tenancy to be d^tcrmuiec) withpi|t a regj^l.ar np^ic«, 
Wh^t Oi^l be 9 re^gr notice qauft depend upon the fiatujr^ 
of the letting : hence, if the letting be originally for a month or 
week, a month's or week's notice will be fufficient. But, where 
there i^ a clear tenancy from year to year, the notice muft be of 
half a year, not fix months, at the lead, and determinable with 
the year. This notice being required for the fake of conyeni- 
encci it muft, confequently, extend to a tenancy in houfes as well 
;|8 in lands ; it may be waived by the party giving it j or it may be 
wholly difpenfed with by theconfent ot both parties. But no 
collateral cgnGderations, fuch as a refervation of the rent quar-f 
tcrly, fliall be conftrued to be a difpenfation with it. What fliall 
be 9 waiver of a notice is a queftion of fa^ to be determined by 
the conduft of the party who has given it (at). The receipt of 
rent due after the expiration of the notice, eo nofnine as rent, or 
the taking of a diftrcfs for fuch rent, have both been holden to be 

^ waiver of it (b). 
Oakapple?. ^ ' 

CopoDs, 4Terfli Hep. |6i. (h) Goodrigbt ▼. Coj:4weQt, 6 Term lUp. %i^ Zouch v. 'Willuigak^ 
1H.BI.311, 

Where the tenant denies the right of his landlord, no notice 
from the landlord is neceffary. The tenant controverts the right 
out of which the notice is to arife : he difclaims the relation of 
landlord and tenant : it is an inftant determination of the tenancy 
on his part. "9 

Althoygh a lejfe granted by a tenant for life under a limited 
power of leafing, if it exceed that power, is abfolutely void, and 
therefore incapable of confirmation by the remainder-man ; yet, 
if the remainder-man accept rent, as rent, after the death of the 
tenant for life, he thereby admits that the leflee is his tenant^ and 
therefore entitles him to a notice to quit. 

A tenant for life made a leafe for years, to commence on a cer- 
tain day, and died (before the expiration of the leafej in the 
middle of the year. The remainder-man received rent from the 
leffee, (^^ho continued in poffdAion, but not under a frefb leafe,) 
for two years together, on the days of payment mentioned in the 
leafe. This rs evidence from which the court will prefume an 
agreement between the remainder-man and the leffee, that the 
latter fhould continue to hold from the day, according to the 
t?rms of the original demife : fo that notice to quit ending on that 
day is proper. 

The notice, except where the leflbr means to proceed under 
the ftatute for double rent, need not be in writing : but,' if it be 
in writing, a flight inaccuracy, where the intention of the party 
giving is apparent upon the face of it, will not vitiate it. There- 
fore, a notice delivered to a tenant at Michaelmas 1 795^ to quit at 
^^ Lady-day which wU be in the year l79jV' was holden t<) bo 
gogd. 
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Leafes when forfeited. 

UNDER a power bf re-entry in cafe of non-payment of rent. Doc ▼» 
the landlord cannot recover in ejeftment at common law, w»0<Haft, 
Bnlcfs he prove a demand on the very day on which the rent he- ij^u!^'^ 
came due ; nor under the ftatute of 4 G. 2. c. 28. unlefs he prove confe^aence 
that there was not a fufficient diilrefs on the premifes. ;^^J>'» ^a- 

^ fipn. It IS 

advifable to provide in the claufe for reentry, that in cafe the rent ftall be demanded, oa the expiration of 
^e extra time ufuaily allowed for the payment of it^ or at any tinos afterwards^ and ib«U not then b« 
paid^ it ihall be lawful, &c. 

Of the Renewal of Leafes. 

ALcafe was granted of fix acres of land for three years at 13/. Ricbardfoa 
a-year, with a covenant by the leflce to lay out 100/. in im^ ▼. Syden- 
provement, and with a covenant by the leflbr at the end of the aVern.4i7< 
term to grant a new leafe under the fame rents and covenants. The 
eftate being fold to the defeijidant, he refufed to grant the new 
leafe. The queftion iimply was, whether the covenant to renew 
bound the land, or was merely perfonal tp the leilbr. A new 
kafe was decreed. 

The defendant made a leafe to William Hyde the plaintiff's late Hyde and 
hufband, of a houfe in Enfield for (even years at 35/. a year; Skynncr, 
and therein covenanted, {inter alia^) that he, his executors, admini- J"^.^**'^* 
ftrators, or afligns, ftiould before the end of twelve months before This cafe, 
the expiration of the leafe, if thereto required by the faid William w^*>ch is to 
Hyde execute to the faid Willium Hyde, a further leafe of the ^p^'^wml? 
premifes under the like covenants^ and at the fame rent, as were 196. has ai- 
therein contained, ^ryl/i:^ further term as the faid William Hyde '^***y ^" 
frould then deftre. Mr. Hyde died before the expiration of the jn^yolfiv! 
leafe *, and the plaintiff, being his executrix, gave notice within p. 230. of 
the time limited by the leafe, that ihe would take a new leafe for jj»>8 workj 
a further term of fifty years, and^jj^w brought her bill to have a porto"itls 
fjpecifick performance of the covenant and leafe for fifty years extraacd 
purfuant thereto. The defendant infifted the covenant was per- f">*n^l»« 
fonal only \ and that Mr. Hyde being dead, the defendant was not ™Uca?on*of 
obliged to make a new leafe to his executrix. But Lord Chancel- reports of 
lour was clear of opinion, that the plaintiff was entitled to the ^^Y^^^ 
benefit of the covenant, and. decreed the defendant to make a new ,-„ the pofl 
leafe at the- fame rent and under the fame covenants as were con- feffion of 
tained in the old leafe, except the covenant for renewal^ which was ^'"•M^r- 
to be omitted: but this leafe was to be made for twenty-one years publilhcd by 
only.; for though the covenant was general, that a leafe fhould theiattBr 
be granted for fuch further term of years as Mr. Hyde (hould f^i^t'I^^^. 
defire, yet that muft have a reafonable conftruftion. ^ «« ridicai 

*' Arguments,*^ p. 426. It differs from the report in P. Wms. in the terms of the requifition for a 
new lejtfc j the cxprcffion in Peer WiUiams's report being, that dje leflbr was to grant a further leafe 
^erally at the re^ucft of the leffe^ j whjift tb^c in Mr. Melmoth's is, Jkb/artber leafe as the Ujfee 
JmU defire. 

In 
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Dtfii Wf In a leafe made iff the defendants to the plaintiff's teftator, of 

TayioiV ^ houfe, for 21 years, there was a covenant, that the defendants 
a5th^Mir. at the end of the firft fevcn years would upon the furrendcr of 
i7»6# that leafe make a new leafe for the term of 21 years at thefam$ 

d*?* ^^^^^ ^^^ '^"^^ '^^ y^'^ covenants as were referved and contained in 

nkeoa, 417, the old leafe. The bill was for a fpeciiick performance of this 
covenant : and the queftion was, if the covenant for renewal Jbeuld 
he inferted in the new leafe. The Mafter of the Rolls, Sir Jofeph Jekyll^ 
was of opinion it (hoiild not there being no words to lh6w that 
it was the intention of the parties the leafe (hould be renewed 
foties quoties : for that in effeft would be to give the plaintiff a 
fee ; and therefore decreed the defendant to make a hew leafe, hut 
without the covenant for renewal. 
BetttTwortli The dean and chapter of &t, Paul, London^ being feifed in fee 
^, l>caa aid of Mountjoyhmfe in London^ on the fitc of which are the buildings 
St!*PaS '"^^ called DoBori Commons y made a leafe of the houfe and pre- 
l-oqdon/ mifcs in 1567 to Trinity^Hall in Cambridge^ for ninety-nine years 
Hargr. Jo* from the determination of a fubfifting leafe, which had been 
1I!mS[4iV parted to Sir Thomas Pope in 1555, and was then become vetted 
3Br. p.c. in Trinity 'Hall. The rent referved was only 5/. 8/, a-year. 
38^ S. c. But the houfe and premifcs were in great ruin and decay ; and 
the leffees were to be at great expence in new buildings and w ere to 
keep and leave the premifes in good repair. Though Trtwiyi 
Hall were the nominal leffees, yet the leafe itfelf expreffed, that 
the premifes were to be occupied by the fociety of doftors and 
advocates in the civil and canon hw with the referve of an apart* 
mcnt for the Mailer of Trinity-Hall 5 fo that Trinity-Hall were 
leffees under a fort of truft for the doftors, who had removed from 
Pater^nofter'-RoWi their former re fidence, and apparently meant 
to make Mountjoy^houfe their fxed place of reftdence in future. In 
the leafe thus made to Trinity^Hall in truft for the dodiors, there 
was a covenant by the dean and chapter, if Trinity-Hall fhould at 
any time during the term of 99 years furrender the leafe, to make 
a new one for the fine of 20/. for the number of fo many years^ and 
with ALL and ftngular the fame covenants and c-onditions contained in 
this leafe^ as the cafe of Dr. Bettefworth and the other appellants 
ilates the covenant, ox for the number offo many years and with ali# 
the fame covenants^ articles ^ and conditions exprejfed and contained in- 
thefaid leafe j as the covenant is given in the cafe of the dean and 
chapter of St. Pauly the refpondents. This covenant was fol- 
lowed by a covenant from Trinity- Hall^ that if the dean and 
chapter ai any time thereafter^ as well as dijring the term of 99 
years, fhould have need of counfcl or advice in any caufe or. 
queftion concerning the ecclefiaftical laws of the realm, then the 
advocates or doftors, on reafonable requeft from time to time by 
the dean and chapter, would freely give their bcft advice and 
counfel to them in every fuch matter or queftion. Within three 
or four years afterwards thp f^atute of fhe T3th of EUz. reftrain- 
Ing deaiis and chapters, amongft others having fpiritual promotion, 
from leafing for more |han %\ jreays Of tl^ree liy<JS| was paffed $ 
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tod though there was a provifo in this ftatute againft eztcndingf 
it to any leafe which fliould be afterwards made by reafon of any 
covenant prior to the oB^ yet this was fo^ that the leaie to be made 
Ihould not contain more years than the refidue of the years of the leafe 
made before the aB and then continuing leafe ihould be at the time of 
the leafe, which ihould be made afterwards. By the a£l of the 
14th of Eli%. the reftridlion from the aft of the 13th was taken 
away as to houfes in cities and towns corporate, but not fo as to 
warrant any leafe for any longer term than forty years. But the 
ftatute of the 1 8th of Eliz. made void all leafes of ecclefiailical 
pofleflions, whereof there was any former leafe having more than 
three years to run, and all covenants for making fuch leafeS. In 
confequencc of thefe three itatutes which feemed to impede the 
execution of the covenant to renew for 99 years, a conteil arofe 
in the year 1725 between the focietj of doctors at Doftors' Com- 
mons, and the dean and chapter : for then, not only the original 
term of 99 years was expired, but a fubfequent term of 14 years 
(which in execution of a parliamentary power was added after 
the fire of London by order of the court of judicature created by 
the parliament on that occafion, and which fo enlarged the 99 
years when only 46 years of that term were unexpired into a term 
of 60 years) was within three years of expiring. Thus fituate, 
the dolors filed their bill againft the dean and chapter and Trinity^ 
Hally praying, that the dean and chapter might be compelled to 
renew to Trinity- Hall according to the exi£l terms of the cove- 
nant of renewal in the leafe of 1567, or at leaft for 40 years, and 
fo from time to time in the way of perpetual renewals Under thefe 
circumitances of the cafe, the Lord Chancellour, with the con* 
currence of Lord Raymond and Judge Price^ but againft the opi- 
nion of Sir Jofeph Jekyllj difmiiTed the bill of the dodlors. But 
upon appeal to the Houfe of Lords, the Lords reverfed the decree, 
and ordered a renewal for 40 years for a fine of 20/., and under 
the ancient rent with the covenants and conditions in the original 
leafe except the covenant of renewal. 

A leafe was dated in 1 744, and was of a water grift-mill, with Recce ▼. 
houfes, lands, a Wear, and fiihcry, and was made in coniideration !f "^ Dacre^ 
as wellof theleiTee's having at his own co/ts newly built a mejfuage or rid. Argum. 
dwelUng'houfe on part of the premifes demifed, as of the rent and the 43^* ^ ^r* 
covenants on the leffee's part : the leafe was for ninety-nine years, 9**g ^Pq 
determinable on the death of the furvivor of three perfons, at the cited. ^ 
yearly rent of 20 /., and iix falmon of iixteen pounds each, and 
two hens: the leflee coven^mted to repair, except in cafe of de- 
ftru£lion of the mill, mill-ftones, wear, and boat, by heavy rains in 
flood, or hard froft, and to leave the premifes repaired, the leflbr 
finding timber, brafTes, and iron for the mill and wear, and car- 
riage to them. Then there was a covenant by the leffce not to 
aifign without the leflbr's licence. That was followed by a cove- 
vant by the leflbr, that when and as foon as any two of the three 
lives ihould drop, and one only be left, the leiTor, his heirs or aifigns, 
would, on payment to him or them by the kflee, his executors, ad- 
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ininlfttatorS) or affigns, of 20/. in the naine of a fine, confent to 
idd two lives more to the one life then in teing, and to graiit 2 
new leafe for ninety-nine years if the two new lived and thi 
old life (hould fo long continue, at the laid yearly rent of 20 A 
and hens andfdmon, on the fame days and in the fame 'man- 
ner as by the faid old leafe ; fuch new leafe *' to have and con- 
** tain X^tfame covenants y refervations^ provifoesy conditions ^ and agree' 
** ments!^ Upon this leafe with this covenant of renewal, the 
queftion was, Whether in a new leafe there fhould be a queftion 
of renewal? And the bill was brought to force a covenant for 
that purpofe. The caufe was heard before Lord Ihurloive thi 
2ift of jipril 1788. At the firft his lordfhip was for difmiffing 
the bili 5 but at laft he ordered, that the caufe (hould (land over to 
Michaelmas texm^ zrid that the plaintiff (hould be at liberty to 
bring an aftion on the covenant in the then term, and (hould pro- 
ceed to try the caufe in the next term. But no a£tion was brought; 
and on the 4th of July 1788, the plaintiff gave notice of a motion 
to haVe the minutes of the decree of the 21ft of jipril varied, by 
fubftituting, inflead of the direftions therein contained, an order 
referring it to the Matter to fettle a leafe according to the cove- 
nant without a covenant for perpetual renewal. 

In a leafe for 99 years, determinable upon three lives, granted 
in 1725, the leffor covenanted, within two years after the death 
of any one of the lives upon which the ettate then was, or there- 
after (hould be holden, at the requeft, cofts, and charges of the 
lefTee, to make a new leafe of the eftate to the lefTee, to commence 
from the expiration of the then leafe^ for one life, or 99 years deter- 
minable upon fuch life, the leffee paying a fine of 53/. 5/. fot 
every life fo to be added, and fo toties quoties^ provided that fuch 
fine were tendered within two years from the day of the death 01 
any of the cejlui que vies, and as often as any of the ce/lui que vies 
{hould die. But it was exprefsly provided, that if, upon the 
death of any of the cejlui que viesy the lefTee (hould refufe or ne- 
glefl to renew the faid leafe, or make application therein, or to aft 
in or name one other life or lives iii the place and ftead of any life 
or lives fo dying as above, beyond and more than the time and (pace 
of two years, and thereby alfo negleft or refufe a tender of fuch 
new leafe, and to pay unto, or tender thereafter, to or for the ufc 
of the lefTor, the fum of 53/. 5/. for a fine for every life to be 
thereafter added, in the church porch of the parifh church of 
Strettotjy and thereof give ten days notice to the leffor, his heirs^ 
or affigns, or agents, the faid indenture of leafe, and every claufe 
therein, (hould determine and be void.— After the execution of 
. the leafe, the leffor conveyed the fee-fimple of the reverfibn to 
the defendants \ and foon afterwards the leffee died, having by 
his will given the eftate to his fon and daughter, two of the cefui 
que viesy equally to be divided between them. The fon died un- 
married many years ago. The daughter married one George 
Bayiihamy and died in 1775, leaving her hu(band, 2nd jinihony 2Y\i 
Lucy Baynham^ their children, furviving. Anthony obtained letters 
7 ^^ 
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. of adminiftration to his father, and died. The furyiving cefitd 
que vie died in OBober 1 7 85. Lucy Baynham obtained tetters of 
adminiftration with the will annexed to the firft leflee : {he alfo 
obtained letters of adminiftration to his fon, and to her mother 
Maryy and adminiftration de bonis non to her father George Bayn^ 
ham. With this title, in Auguji 1786, (he took the fteps pointed 
out by the leafe for obtaining a renewal ; and upon the defend- 
ants refufing to renew, flic filed a bill, praying that, they might be 
decreed to grant a new leafe, upon payment of fuch fine, and 
upon fuch terms as to the court ftiould feem juft and- reafonable. 
But the Mafter of the Rolls difmiffcd the bill, being of opinion^ 
upon conftru£tion of the claufes of- the leafe, that the right of 
renewal was forfeited ; and that the leflbr might, if he pleafed, 
have ejefted the leffee, for not applying when the firft life 
dropped. The conduft of the leflbr in not availing himfelf of 
it, his Honour faid, was by no means to be ufed as an argu- 
ment in fupport of the claim of the leflee ; for that he moft 
ftrongly protefted againft the doiSlrine of the cafe of Cooke v. Booth^ 
{Juproy andCow^. 819.) as to conftruing a legal inftrument by the 
equivocal ads of the parties, and their underftanding of it : that 
that cafe muft have been overturned, if it had been carried to the 
appellate jurifdiftion -, and that it is negatived by Tritton v. FooU 
i/upra^ and 2 Br. Ch, Ca. 6 ^6.). 

The doftrine of the Renewal of Leafes is very fully and 
very ably difcufled in the Juridical Arguments^ with the pub- 
lication of which Mr. Hargrave has lately obliged the Profeffion. 
See Jurid. Argum. p. 88. 41 1. 
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Leafe of a Prebend, for three Lives* 

fTirHIS Indenture, made, &?f. between the Rev. Ed^ Thcptt^c^ 

J^ ward Edenfer of, 6? r. doftor of laws, prebendary 
of the prebend of Moreton in the county of Hereford^ of 
the one part, afnd Elias Edenfet of, ^e. of the pther part, 
WITNESSETH, that the faid Edward Edenfor^ for and in con- c<mfid«f-j 
fideration of the furrender of a former leafe made by him ^^ 
as prebendary of the prebend of Moreton afbrefaid of the 
premifcs hereinafter mentioned to the faid Elias Edenjee^ 
by indenture bearing date the 15th day of, ISc. and of the 
rents, refervations, covenants, conditions, and agreements ' 
hereinafter in and by thefe prefents referved and expreffed 
refpeftively, and for other good caufes and confiderations 
him the faid Edward Eden/or thereunto moving, hath 
demifed, granted, and to farm Icttcn, and by thefe pre- 
fents DOTH demife, grant, and to farm let unto the faid 
Elias Edenjee^ all that the prebend of Moreton in the faid PaiccU* 
county of Hereford j by whatfoever name or names the 
fame hath been called or known, with all and Angular the 
right, members, and appurtenances thereof; and alfo aU 
that meffuage and tenement in the parifli o( Moreton in the 
faid county ofHereforJy formerly in the occupation of ^. 5. 
Gent, or hi$ afligns, late of C. D. and now or late of E. F., 
his under-tenants or afligns, which meflfuage and tenement 
is pare of jfnd belonging unto the faid prebend j and alfo 
all and Angular the mcfluages, houfes, edifices, buildings, 
barnsj ftablcs, gardens, orchards, glebe-lands, tythes, 
tenths, oblations, obvcntions, fruits, profits, commodities, 
emoluments, and hereditaments, whatfoever they be, with all 
and fingular their and every of their rights, members, and 
appurtenances to the faid prebend of Moreton, or any part or 
parts thereof belonging or appertaining, or reputed to be 
belonging or appertaining, or with the fame prebend, pre^- 
wiks^ or any part or parts thereof now or heretofore ufed, 
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occupied, or enjoyed, dcmifed or letten, or accepted, re- 
puted, or taken as part, parcel, or member thereof, or as 
belonging thereunto, or to any part or pans thereof; and 
all other the mcffuages, lands, tenements, tythes, tendis, 
and hereditaments of him the f^d Edward Edenjor in 
the pari(h of Moreton aforefaid, or clfewhere in the 
JTaid county of Hereford^ belonging or appertaining to 
the faid prebend, (except and rcferved out of this prc- 
fent demife unto the faid Edward Edenjor and his fuc- 
ceflbrs, prebendaries of the prebend aforefaid, the advow- 
fon, donation, prefentation, and patronage, from time to 
time and at all times, of and to the vicarage of Moretori'm 
the fame county,) to have and to hold the laid prebend 
of Moreton, meifuages, houfes, barns, tythes, oblations, 
obventions, lands, tenements, and hereditaments, and all 
and fingular other the premifes hereinbefore mentioned and 
intended to be hereby demifed and granted, with all and 
fingular their appurtenances, (except as before excepted,) 
unto the faid Elias Eden/ee, his heirs and affigns, from the 
making hereof, for and during the natural lives of pniliam 
Brookes, Robert ff^illiamjon, and John Ellen, and the life of 
the longeft liver of them, yielding and paying therefore 
yearly during the iaid term unto the faid Edward Edenfir 
and his fucceffors, prebendaries of the prebend aforefaid, 
the yearly rent ojr fum of /. of lawful money of 

Great Britain, at two of the moft ufual fcafts or times of 
payment in the year; (that is to fay,) the fcafts of the An- 
nynciation of the Blcflcd Virgin Mary and St. Michael 
the Archangel, by even and equal portions during the con- 
tinuance of this demife ; and if it fhall happen that at any 
time hereafter during the term aforefaid the faid yearly 
rent of /., or any part, thereof,' Ihall be behind 

or unpaid by the fpace of thirty days next after cithcrof 
the faid feafts at or upon which the lame ought to be paid 
as aforefaid, and the |fame fhall be demanded on the ex- 
piration of the faid thirty days, or at any time after- 
wards, and not paid at the time of fuch demand, then 
and at all times thenceforth it Ihall and may be law- 
ful to and for the faid EdwarU Edenjor and his fuc- 
ceffors, prebendaries of the faid prebend, or his or their 
affigns, into the faid prebend, hereditaments, and preoiif^i 
or fomc part ov parts thereof in the name of thewhoki 
to re-enter, and the faid Elias Edenjee^ his heirs. 

and affigns, thenceforth to amove, «xpcl, and put ootj 

ana 
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and the fame pre bend j tenement, and prcmifts, with the 
appurtenances, to have again, repoflefs) and enjoy as in 
his or their former eftate j this mdei^ture, or any thing . 
herein contained to the contfary in anywife notwithftand- 
ing; And the faid Elias EdenfeCy for iiimfelf, his heirs, 
executors, adminiftrators, and affigns, and for every df them, 
DotH covenant^ prorrtifci and grant to and with the faid 
Edward Edenjor and his fucceflbrs, prebendaries of the 
prebend aforefaid, by thcfe prcfents, in manner and form 
following; (that is to fay,) that he the faid Elias EdenfeSy co^^j^^nt 
his heirs and afligns, (hall and will from time to time, Wayment 
and at all times during the term aforefaid j well and trulyf ^ 
pay or caufe to be paid unto the faid Edward Eden/or ^ his. 
fucceflbrs or affigns, the aforefaid yearly rent or fum of 
/. of lawful money of Gr^at Britain^ at the days 
and times hereby before limited and appointed for pay- 
ment thereof, according to the refervation thereof afore- 
laid, and the true intent and meaning of thefe prefcnts ; 
AND that he the faid Elias Edenjee^ his heirs and afligns, fliall . To rcpwr. 
and will, at his and their own proper cofts and charges,; 
from time to time during the faid term, well and fufli- 
ciently repair, maintain> uphold, fuftain, and keep all 
houfes, lands, tenements, and premifes, and every part 
and parcel thereof,^ and alfo the chancel of and belonging 
to the church of the vicarage of Moreton aforefaid, (ex- 
cept the houfes and buildings of or belonging to the vicar- 
age aforefaid,) in, by, and with all and all manner of need- 
ful and neceflary reparations and amendments when and (o 
often as need ftiall require; and the faid premifes, and 
every part thereof, being well and fufiiciently repair- 
ed, maintained, upholdcn, fuftained, and kept at the 
end of the faid term, fliall and will peaceably and quiedy 
leave and yield up to the faid Edward Edenjor and his 
fucceflbrs, prebendaries of the prebend aforefaid j and Forpayment 
ALSO, that he the faid Elias Edenfeey his heirs and afligns, '""" 
ihall and will from time to time, and at all times during 
the faid term, pay and fansfy all fubfidies and tenths, and 
all charges and demapds touching or concerning the fame, . 
or by means thereof, which from and after theenfeahng ; 
and delivery thereof fliall grow or become due to our , 
fovereign lord the king that now is, his heirs and fuc- 
ceflbrs, out of and for xhe fdid prebend and premifes, or 
any part thereof; and all and all manner of other taxes, . 
impofitions, rates, afleflments, payments, burdens, and 
charges whatfoevcr which art and fliall be UTuing, pay- 
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able, or charged or chargeable out of or for or .upon the 
faid prebend and premifes, or any part or parcel thereof^ 
jxceptfirft- (except the firft fruits and procurations,) and thereof fhall 
pJ^uit^** acquit and difcharge,. or fufficiently fave harmlefe, as wcU 
tioni. the faid Edward Edenfor and his faid fucceffors, as alfo the 
cwentntby faid prcbend and premifes, and every part thereof: and 
Jtoof* the faid Edward Edenfor doth, for himfelf, hi$ heirs, 
iirft-fruits executors, adnjipiftrators, and affigns, covenant, promife, 
tioiJs^""' and grant to ami with the faid Elias Edenfee^ his heirs, ex- 
ecutors, admimftrators, and affigns, by thefe prefents, that 
he the faid Edward Edenfor ^ his heirs, executors, admi* 
niftrator?, and fucceffors, or fome or one of them, Iball 
and will, at his and their own proper cofts and charges,, 
from time to time diving the three Jives aforcfaid, pay, 
difcharge, and fatisfy the firft fruits, and all other charges 
and demands touching and concerning the fame, and all 
other means thereof hereafter to grow due or payable out 
of or for the faid prebend and premifes, or any part there- 
^ of, to the king's majefty, his heirs and fucceffors, or any of 

them, or to any other perfon or perfons ; and alfo all pro* 
curations, charges, duties, and demands now due and here- 
after to grow, accrue, or become due to the bifliop oiHere^ 
ford for the time being, and his fucceffors, or any of them, or 
to the archdeacon there for the time being, and his fucceff- 
ors, or any of them ; and of and from the faid firft fruits and 
procurations, and all charges and demands for or by reg- 
ion thereof, or for or by reafon of the non-payment there- 
of, or of any part thereof, fhall and will from time to 
time, and at all times hereafter, free, acquit, and difcharge, 
or fufBciendy fave and keep harmlefs, as well the faid EUas 
Edenfesy his heirs, executors, adminiftrators, and afligns, 
and every of them, as alfo the faid prebend and premifes, 
and for and every part and parcel thereof: and the faid Edward 
quiet enjoy- Edenfor^ for himfelf, his heirs, executors, adminiftrators, 
and affigns, doth hereby covenant and grant to and with 
the faid Elias Edenfee, his heirs and affigns, that he the 
faid Elias Edenfee^ his heirs and affigns, for and under 
the aforefaid yearly rent of /., payable in manner 

and form aforefaid, fhall or, lawfully may peaceably and 
quietly have, hold, poffcfs, and enjoy all the faid prebend 
and other the demiled premifes, with their appurtenances^ 
during the three lives before mentioned, without any let, 
fu!t, trouble, evidion, or interruption of him the faid 
Edward Edenfor y his heirs, executors,adminiftratQrs, or fuc- 
ceffors in any wife, or any perfon or perfons lawfully claim- 

* ing 
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ifl^ t>r to claim from, by, or under tihc faid Edwar^d 
Eden/ar or his fucccffors, or ^ny of them, or by his, their, 
or any of their aflent, privity, or procurement: and the Appoint- 
Ikid Edward Eden/or, prebendary aforefaid, hath nomi- ^^^^ 
nated^ appointed, conftituted, and ordained, and in his torn'ea to* 
place put, and by thefc prefents doth nominate, appoint, g^J^J^^'^* 
conftitute^and ordain, and in his place put Charles Cotton fcm^ 
of in the county of and Salter 

Watfon of in the county of jointly, and 

cither of them feverally, his true and lawful attorney and 
attornies for him the faid Edward Eden/or ^ for him and in 
his name and ftcad to enter intp the faid prebend and pre- 
mifes, or into fome part or parts thereof in the name of the. 
whole prcmifes, and full, quiet, and peaceable pofleflion 
and feifin thereof to take, or of fome part or parts thereof 
in the name of the whole premifes, for him and in his 
name and ftead to take and have, and after fuch pofleflion 
and feifin fo taken and had, the like full, quiet, aqd peace- 
able pofleflion and feifin thereof, or of fome part or parts 
thereof in the natne of the whole premifes, for him and in 
his name and fl:ead to give and deliver unto the laid Elia^ 
Eden/eey or his certain attorney or attornies in that behalf, 
TO havb and to hold to the faid Elias EdmfeCy his heiri^ 
and afl5gns, for and during the natural lives of them thcv 
faid William Brookes y Robert Williamjony and John Ellen^ 
and the life of the longeft liver of them^ according, to the 
form, efFcft> and true meaning of thefe prefents, ratifying 
and confirming all and whatfoever his laid attornies jointly, 
or either of them feverally, (hall lawfully 6xx or caufe to 
be done in the premifes: and the (aid Elias Edenfee hath Appoint- 
nominated, appointed, conftituted, and ordained, and in his "^"^ ^f 
place put, and by thefe prefects doth nominate, appoint, totlUt^' 
conftitute, and ordain, and in hi§ place put, George Owen of ""*^* ^^"^ 

in the county of and Thomas Norcott of, i^c. mT. 

in the fame county, jointly, and either of them feverally, his 
true and lawful attorney aod attornies for him the faid Elias 
Edenfee, and in the name and ftead to take and receive of 
and from the faid Edward EdenJoVy or of and from his at- 
torney or attornies in that behalf lawfully authorifed, full, 
quiet, and peaceable poflTeflion and feifin of the faid pre- 
bend and premifes, or fotne part or parts thereof in the 
nyne of the whole premifes, and fuch pofTeflion and feifin 
. thereof fo had and taken to hold and kieep to the ufc of 
hia» the idi4 Eluis Edenfee^ his heins and afligns^ for and 
■s 7 / during 
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during the natural lives of them the faid tVlUiam Brookes f 
Robert fFHliamfon^ and John ElleUy and the life of the 
longed liver of them, according to the form, efFeft, and 
true intent and meaning of thcfe prefents, he the faid Eliai 
Edenfee hereby ratifying and confirming all and whatfoever 
his faid attornies jointly, or either of diem fevcrally, (hall 
lawfully do or caufe to be done in and about the premifes.. 
In witness whereof the faid parties to thefe prefents have 
hereunto interchangeably fet their hands and feals the day 
and year firft above written* 



Leafe of a Houfe, t^c. under a Power given by 
Will for 21 Years, determinable on the feveral 
Dcceafes of the Leflbr and his Wife; and a 
Leafe of other Lands for the like Term. 

^HIS iNDENTURE/madethe day of ^^^Geo.^. 
pittfet. • I793> BETWEEN Edward Edetijor of, Wc. of the one 
part, and Elias Edenfee and Jane Macgee of, 6fr, widow, 
kceitti of of the other part. Whereas Edward Eden/or y formerly 
^^'^ of, £s?f, aforefaid, Efquire, the deccafcd father of the faid 
Edward Edenfor (party hereto), by his laft will and tcfta- 
inent in writing duly executed and attefted for the devifc 
of lands of inheritance, bearing date on or about the 
day of in the year 1758, gave and dcvifed unto 

and to the ufe of ff^lliam, Richard, and GeorgeHolland there- 
in named, and the furvivor of them, his heirs and affigns, 
ALL and Angular his manors, meffuages, lands, tenements, 
and hereditaments whatfoever in poifeffion, reverfion, re- 
mainder, or expeftancy, and all his right, title, and inte- 
reft therein and thereto, upon trust to pay his debts and 
funeral expences, and to raife portions for his the tefta- 
tor's younger children as therein mentioned; and from 
and after the raifing monies, if wanted, for the payment of 
his debts and funeral expences, and alfo for the payment 
of the fum of money for his faid younger children, and 
fubjeft thereto, to the use of his eldcft fon the faid 
Leflbfte- Edward Edenfor (party hereto), and his affigns, for the 
Mntforiift. term of his natural life, without iriipeachment of/wafte» 
and from and after the determination of that eftate, by for- 
feiture or othcrwife, to the use of them the faid WH^ 

fiam. 
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ham, Rhbardy and George Holland^ and their heirsy during 
the life of the faid Edward Edenfor (party hereto), upon 
TRUST to prcferve the contingent ufes and eftatcs therein- 
after limited from being defeated and deftroyed, and for 
that purpofc to make entries and bring aftions as the cafe 
ihould require ; but neverthelefs to permit and fuffcr the 
faid Edward Edenfor (party hereto) and his afligns, during 
his life, to receive and take the rents and profits thereof, 
and of every part thereof, to and for his and their own 
ufe and benefit J and from and after his deceafc, to the 
USE and behoof of the firft fon of the body of the faid 
Edward Edenfor (party hereto) begotten or to be begot- 
ten, and of the heirs male of the body of fuch firft fon 
lawfully iflfuing, with divers remainders over: and the Power t« 
laid teftator did thereby declare that it Ihould and might ^f^^^* 
be lawful to and for the faid Edward Eden/or (party here- J^** 
to) and William Edenfor^ another fon of the laid Edward 
Edenfor deceafed, (to which fVilliam Edenfor an eftate for 
life was limited in remainder,) refpcdivcly from and after 
the raifing and paying the aforefaid fums, and as they 
ihould. feverally become entitled under and by virtue of that 
his will, for their refpeftive hves, tb rfic faid premifes, by 
indenture under their relpcftive hands and feals to dcmifc 
and leaie>]the faid premifes, or any part thereof, to any^per-^ 
fon or perfons for any term or number of yeirs not exceed- 
ing twenty-one years in poffcffion, and not in reverfion, 
remai^nder, or expedancy, fo as upon every fuch leafe there 
fhould be referved and made payable during the con* 
tinuance thereof the moft and b^ft improved yearly rent 
that could be had or obtained for the fame, without tak- 
ing any fum or fums of money, or other thing by way of 
fine or income, for or in rcfped of fuch Icafe or leafes, and 
fo as none of the faid leafes fhould be made difpunilhablc 
of wafte by any exprefs words therein, and fo as in every 
fuch leafc there fhould be contained a claufe of re-entry 
•for non-payment of the rent or rents to be thereby re- 
foeiSlively referved, and fo as the lefTor or leflces, to whom 
fuch leafe or leafes fhould be made^ fhould feal and de- 
liver a counterpart of fuch leafe and leafes as by the faid 
will, proved in the Confiftorial Court of the Biihop of 
Exeter, relation being thereunto had, and to which for 
greater, certainty reference is hereby made, will more fully 
and at large appear : Now this Indenture witnesseth, D^^ife- 
that the faid Edward Edenfor (party hereto), in purfuancc 

of 
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of the power and authority given to him in this behalf, in torf 
by the hereinbefore in part recited laft will and teftament of 
the faid Edward Edenjor dcceafed, and alfo by virtue and , 
in purfuance of all and every other' power and powers, 
authority and auth6rities whatfoevcr him in this behalf in 
any wife enabling, hath dcmifed, granted, limited, ap- 
pointed, and to farm let unto die faid EJias Edenfeey Jane 
Macgee^ their executors, adminiftrators, and afligns, 
Pftrcdt. ALL that meflbage, tenement, or dwelHng-houfe called, 
feff . ; all which premifes are fituate, lying, and being in 
the parifli of' aforefaid, and arc now in the poffcf- 

fion of the faid Edward Eden/or (party hereto), together 
with all houfes, out-houfcs, edifices, buildings, courts, 
curtilages, commons, ways, waters, eafements, and ap- 
purtenances whatfoevcr to the faid meffuage, tenement, or 
dwelling- houfe, gardens, orchards, meadows, clofe of land, 
and premifes belonging, or in anywifc appertaining, (ex- 
Eiception. ccpting, and always i;efcrving out of the demifc hereby 
made, all foreft trees and faplings of foreft trees now 
Handing, growing, or being, or which at any timCj and from 
time to time hereafter during the term hereby granted, 
Ihall Hand, grow, or be in or upon the faid demifed prc- 
Hahinium mifcs, or any part thereof, to have and to hold the 
4ct«ISn- ^^^d meffuage, tenement, or dwelling-houfe, gardifns, or- 
abic on the chards, mcadows, clofe of land and premifes, with the appur- 
r^ivOT of* tenances, (exceptas aforefaid,) unto the {zxAEliasEdenJee and 
two Utc8. Jane Macgee^ their executors, adminiftrators, and afligns, 
from the day next before the day of the date of thefc pre- 
fcnts, for and during and unto the full end of the full terra 
or time of twenty- one years thence next and immediately 
cnfuing, and fully to be complete and ended, if the faid 
Edward Edenjor (party hereto) and Jane his prefent wife, 
Jiadtndum. OX either of them, fhall fo long happen to live, yielding 
AND PAYING therefore unto the faid Edward Edenjor (party 
hereto), and the perfoh or perfons who for the time being 
fliall be entitled to the faid hereby demifed premifes under* 
or by virtue of the limitations contained in the will of the ikid 
Edward Edenjor AtctvStAy yearly and every year during the 
faid term, and in that proportion for any Icfs time thj^n a 
. year, (in cafe the faid term (hall dcteripine in the middle 
of any current year,) the rent or fum of 42/. of lawful 
money of Great Britain^ the faid yearly rent to be payable 
and paid yearly during the continuance of the laid tcrm| 
^ and the proportionable part of the faid yearly rent, (in cafe 

the 
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ihc laid term (hall determine in the middle of any current 
^ar,) by the death of the furvivor of them the faid 
£.iward Edenfor (party hereto) and Jane\i\% wife, to be 

Eaid on the lay of the death of the furvivor of them the 
id Edward Edenfor (party hereto) and Jane his wife : pro- Power of «. 
VIDEO ALWAYS, and if it (hall happen that the faid yearly faJi7of"p^ 
rent (hall be in arrcar and unpaid in the whole or in. part mcntofitnc 
by the Ipacc of thirty days, and (haU be lawfully demanded 
on the expiration of the faid thirty days, or at any time 
afterwards, and not paid at the time of fuch demand, then 
and in that cafe it (hall or may be lawful to and for the 
fidd Edward Edenfor (party hereto), or other the perfoa 
or perfons who for the time being (hall be endtled to the 
liud hereby demifed premifes by virtue of the limitations 
contained in the faid will of the faid Edward Edenfor de- 
ceafed» into and upon all and (ingular the (aid hereby 
demifed premifes, or into and upon any part thereof 
in the name of the whole, to enter or re-enter, and all 
and (ingular the faid hereby demifed premifes to have 
again, retain, po(refs, and enjoy, as if thefe prefents had 
not been made or executed i thefe prefents or any thing 
\ti them contained to the contrary thereof in anywife not- 
withftanding : and it is hereby agreed by and between Agwrneat 
tU the faid parties to thefe prefents, that all the rates, thaticirees 
taxes, and a(rc(rments, parochial and parliamentary offices, Skm!'^*" 
burdens, and impofitions, >yhich during the continuance 
of the faid term hereby granted, inclufive of the land-tax, 
(hall be to be paid, done, taken, difcharged, and performed 
for or in refpedt of the' faid hereby demi(cd premifes, or 
tey part thereof, (hall be paid, done, taken, difcharged, 
and performed by the faid Elias Edenjee and Jane Macgee^ 
their executors, adminiftrators^ or affigns. And this 
Indenture also witmesseth, that the faid Edward 
Edenjor (party hereto), in con(idcration of the yearly rent 
hereby referved, hath demifed, leafed, and granted, and 
by the(*e prefents doth demife, leafe, and grant unto the 
ii\^ Elias Edenjee and Jane Macgee^ their executors, ad^ 
miniftrators, and a(figns, all that piece or parcel of ground 
(lately pirt of a (ield or clofe of land) belonging to a tenc- 
nicnt and farm called otherwife 

fituate itt the |)ari(h of in the faid county of 

ana now converted into a way or road leading 
^ta houfc and court-yard iforefaid, through 

Ac field or cjofc pf land hereinbefore in part defcribed 
W) be called ophcrwife the into 

the 
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the puWick road from as the (ame 

piece or parcel of ground or road, and the right to cut 
the wood off the fame hedges, and to pare and prune the 
trees growing on the faid piece or parcel of ground or 
road J AND ALSO the plot or parcel of ground or nurfcry 

' in a corner taken out of the faid piece or parcel of ground 

converted into a road as aforefaid, and which faid nurlcry 
plot is now inclofcd by a hedge, and alfo the hedge in* 
clofing the faid nurfery plot, and the right to cut the 
growth of the fame hedge, to hold the fame piece or 
parcel of ground or road, and the laid plot or parcel of 
ground, nurfery, and the faid hedges and privileges, unto 
the faid Elias Edenfee and Jane Macgecy their executors, 
adminiftrators, and afligns, from the day next before the 
date of dicfe prefents, for and during and unto the end of 
the full term of twenty-one years thence next and im- 
mediately cnfuing, and fully to be complete and ended, if . 
the (aid Edward Edenfor (party hereto) and Jan^ his 
wife, or . cither of thcqi, ftiall io long happen to live, 
YIELDING and PAYING therefore unto the laid Edward 
Edeti/or (party hereto), his heirs or afligns, yearly and every 
year during the faid term, the rent or fum of /. 

of lawfyl money of Great Britain^ at or upon the 29th 
day oi September in every year, the firfl: payment thereof 
to be made omthe 29th day of next September^ In wit-*' 

11 ESS, &?^. 

A I.€afe of a Farm, for Years determinable on one 
Life ; to commence after the feveral Deceafes of 
the Leflee and her Daughter, 

Partiet. HrHIS INDENTURE, made, &?r. BETWEEN Edward Eden- 
^ for of, ^c. of the one part, and Eleanor Edenfee ofi 
^c. of the other part, wit nesseth, that the faid £rfte;^r^ 
Confider- lE^denJory as well for and in confideration of the fum of 
'^**"' /. of lawful money of Great Britain to him in 

hand paid by the faid Eleanor Edenje^^ at or before the 
fealing and delivery of thefe prefents, as and for z, fine 
(the receipt whereof, Cs?^.) as in confideration of the rent, 
heriots, refervations, covenants, and conditions hereafter 
referved, mentioned, and contained on the part of the faid 
Eleanor Edenjee, her executors, adminiftrators, and affigns, 
to be paid, rendered, obferved, done, and performed, 
Dcmifc. HATH dcmifcd, granted, and to farm let ^nd kt^i^c. unto^ 
Parcels, thc faid Ekanov Edenfee^ ai#l that one iticffuage and tene- 
ment 
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tnent cstllcd PT., together with 5 a acres of land thereunto 
belonging, be the lame more or lefs, fituate, lying, and 
being in S. D. quarter, within the parifli and manor of 
^. B., now in the poffcffion of her the faid Eleanor Edenfeij 
or her under-tenants ; and all ways, paths, paffages, waters, 
watcrcourfcs, eafements, profits, commodities, advantages, 
and appurtenances whatfocvcr to the faid premifes hereby 
granted, belongings or in anywife appertaining; except Exception^f 
out of this prcfcnt demifc and grant, and always referved ^^'^ 
unto the faid Edward Edenjor^ his heirs and afligns, all 
and all manner of timber and other trees of what nature 
ox kind foever, and young faplings likely to become tim- 
ber, pollards, and other trees now (landing, growing, 
or being, or which at any time hereafter (hall or may 
ftand, grow, or be in or upon the faid dcmifed premifes, 
or any part thereof; with free liberty and full power for with iibeity 
the faid Edward Edenjory his heirs and afligns, and all '°^«"*^"»» 
other perfons to be by him or them authorifed and empow- 
ered, to fell, ftub, cut down, root, work up, cart, and 
carry the fame with men and with horfes, carts, and car- 
riages, and to fell and difpofe of the fame at all times and . 
feafons; and also, except out of this prefent grant and e««p^««^ 
demifc, and always referved unto the faid Edward Edenjory ^ '"*"^ 
his heirs and aflfigns, all coals, feams of coals, mines, 
minerals, and quarries of ftone,beds of (and, gravel, marl, 
or clay, of what nature or kind foever, whijrh now are, or 
at any time, and from time to time hereafter (hall or may 
be found in or upon the faid hereby demifcd premifes, or 
any part thereof, with (rtt liberty of ingrefs, egrefs, and wth liberty 
rcgrefs to and for the faid Edward Edenjory his heirs and ^^^^^^^ 
a(Cgns, and his and their agents, fervants, and workmen, 
and all others to be by him or them the faid Edward 
Edenjory his heirs or afligns, authorifed to come into 
and upon the faid hereby demi(ed premifes, and every 
or any .part thereof, to work and dig for the faid coals, 
mines, minerals, and quarries of (lone, beds of fand, gravel, 
marl, or clay, and to fell and difpofe of whatever may be 
there found at his and their re(pc6live wills and pleafures ; 
AND ALSO to ereft fire-engines, and to make waggon- a^j t^ ewa 
ways, and to ufe all other inventions of what nature or fi«-cngiiie$, 
kind foever for the winning, working, leading, carrying *** 
away, felling and difpofing of the fame ; and also, except ExceptSonof 
out of this prefent grant and demife, and always referved {jj^^^ 
unto the faid Edward Edenjory his heirs and afligns, all * ' *" 
liberties of hawking, hunting, fifhing, fowling, and (hooting ; 

and 
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and atfo all fiOi, wild fbwl^ harcs^ paitridgeSjphea&ntSj and 
other game, waifs, cftrays, goods, and chattels of felons 
and fugitives, and felons of thcmfelvcs, deodands, treafurc- 
trovc, and all other royalties-, cafual profits, and franchilcs 
whatfoever at any time or times happening or being, or 
to be ufed or cxercifed upon the fame premiies, to. have 
Sidfendttm AND TO HOLD the faid mefluage or tenement, and all and 
£tc^- Angular other the premifes hereby demifed and granted, or 
•We on ihe intended (b to be, with the appurtenances, (except as before 
P^fan^ ^"* is excepted,) unto the faid Eieanor Edenfeiy her executors, 
- adminiftrators, and affigns, immediately upon and afcer 
the feveral dcceafes of the faid Eleanor Edenjee and Mary 
Edtnfee her daughter, for and during the full end and 
term of fourfcore and nineteen years, if Ihall fo long 
Heddtiuim, livc, YIELDING AND PAYING thcrcforc yearly and every 
year from and after the commencement of the faid term, 
and during the continuance thereof, unto the faid Edward 
Edenjee^ his heirs and affigns, the rent or fum of i/. 4^. 
of lawful money of Great Britainy at two equal half-yearly- 
payments; (that is to fay,) on the feafls of the Annunciation 
of the Blcffed Virgin Mary and St. Michael the Arch- 
angel, by even and equal portions in every year, the firft 
payment thereof to be made on fuch of the faid feafts as 
Ihall firft happen after the commencement of the term 
Heiiot. hereby granted ; and also yielding and paying unto 
the faid Edward Edenfor^ his heirs and affigns, immediately 
Upon and after the death and every affignment, furrender, 
and forfeiture of the faid Eleanor Edenjee^ and fo likewife 
of all and every other perfons for the time being who 
fhall be tenant or tenants of the faid premifes, or any 
part thereof, by virtue of thefe prefents, the fum of 
aA 8/. i</. for and in the name of an heriot orfarlieu; 
Additional AND ALSO YIELDING AND PAYING yearly and cvcry year 
SI!ftu!cUnd ^^"'^g ^^ ^^^^ ^^^"^ hereby granted unto the faid Edward 
"'"iup, EJenJory his heirs and affigns, the fum of 5/. of like 
money for every acre of meadow or paflure ground, part 
of the premifes that has not been ploughed or broken up 
within the fpacc of fifty years before the day of the date 
of thefe prefents, which the faid Eleanor EdenJeCy her ex* 
ccutors, adminiftrators, and affigns, fhall plough or break 
up, and fo in proportion for any greater or lefs quantity 
of land than an acre ; the faid lafl-mentioned rent to be | 

paid on the feafl of St. Michael the Archangel in^ every i 

year, without making any dedudion or abatement there-* 
out for taxe3> ot on any other account whatfoever i the ! 

firft 
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firft payment thereof to be madiC on the feaft of St. Michael 
the Archangel which fliall firft happen next after the 
plotighing or breaking up of the fame. And the faid Cottntntby 
Eleanor Edenjee^ for hcrfelf, her heirs, executors, adminiftra- ^^.^ ^*' 
tors, and afTigns, doth hereby covenant, promife, and agree 
to and with the faid Edward Edenjor^ his heirs and affigns> 
that (he the faid Eleanor Edenjee^ her executors, admini- 
ftrators, and afljgns, Ihall and will well and truly pay or 
caufc to be paid unto the faid Edward Edenjor the faid 
yearly rents and heriots at the days and times; and' in 
manner and form as the fame are above referved and made 
payable ; and also that (he the faid Eleanor Edenfee^ her todofuit 
executors, adminiftrators, and affigns, Ihall and will do i"^./"*^* 
her and tHeir fuit, fervice, and attendance at all and every 
the courts of the faid Edward Edenjory his heirs 'Jlnd 
affigns, to be holden and kept in and for the manor of 
S, B. aforefaid, upon fuch reafonable notice and warning 
thereof as (hall be given to other the tenants of the faid 
ftianor, and pay and difcharge all fuch fines, pains, and 
amerciaments as (hall be iti^ taxed, and impofed upoii 
her and them, as the fame (hall grow due and be required 
from time to time after the commencement of the faid 
term, and during the continuance thereof j and fliall arid torepaSr} 
will at her and their own proper cofts and charges, when 
and as often as occafion (hall requirCj well and fufficiently 
repair, fuflain, uphold, maintain, and amend the fame 
demifed premifcs, and every part thereof, as well in Jhoufesi 
walls, coverings, timber, floorings, gates, pofts, bars, 
ftilcs, hedges, ditches, and fences, as in all otii^ needful 
and ncceffary reparations and amendments whatfoevef af-* 
tcr the commencement of the faid term, and during the 
continuance thereof; and at the end or other fooner de- toie;»fe the 
termination of the fame term, the faid prcmifes in good J|p2J?*^ 
and fufEcient tenantable repair (hall and will peaceably and 
quiedy leave and yield up the fame unto the faid Edward 
Edenjory his heirs and alTjgns, without doing or fuffering 
to be done thereon any wafte^ fpoili or dcftrudipn; and topiaatao4 
Also (hall and will yearly, on fome part of the faid demifed F^^^'^e 
prcmifes moft convenient for the purpofe, to be appointed * 
by the faid Edward Edenjor^ his heirs or affigns, or his or 
Acir ftcward or ftewards for the time being, plant and 
prcfcrve to grow unto timber three ^rees at the leaft of oak* 
aflii or elm, clfe fliall forfeit and pay unto the faid Ed^ 
^^rd Eden/or, his heirs and aflignsi the fum of 3^. 4^/. 
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Is t penalty for every tree not planted and prclcrvcd aC^ 
cording to the true intent and meaning of this prefcnt 
Covenant; and also ihall and will from time to time, and 
at all times during the Gondnuance of this prefent demife, 
permit and fuffer her and their name or names to be made 
yfe of by the faid Edward Edenjory his heirs and afligns, 
and his and their fteward and ftewards for the time being, 
in difcharging 05 giving notice to any perfon or perlbns 
not to come upon the faid demifed prcmifcs, or any part 
thereof, to fcek for, hawk, hunt, courfe, chafe, diflrurb, 
{hoot, take, kill, or dcftroy any game, fifti, or wild fowl, 
or to commit any other trefpafs, damage, or injury there 
or thereupon, and in commencing, profccuting, and carry- 
ing on any adion, fuit, or profccution againft any perfon or 
pqrfons for any fuch trefpafs, damage, or injury, and (hall 
not nor will difavow or become nonfuit in any fuch a£lion, 
fuit, or profecution, or otherwife rcleafe or difcharge the 
fame, fhc the faid Eleanor Edenfeey her executors, admi- 
niflrators, and afiigns, being indemnified by the faid Ed^ 
ward Eden/ory his heirs or afligns, from all cofts, chaiges, 
and expences that fhall or may be occafioned thereby in 
any wife $ and also fhall and will grind, or caufe to be 
ground, all the grift, corn, and grain that fhall happen to 
be ufed ^nd fpent upon the faid demifed premifes at the 
lord's cuflody mills in «$*. jB. aforefaid, or in default thereof 
fhall aad wiU yield, render, and pay unto the faid Edward 
l^denfor^ his l^irs and afligns, fixpence for every bufhel 
of fuch grift or corn that fhall not be ground at the faid 
mills : PROVIDED always, that if the f^id yearly rents, 
or any or cither of them, or any part or parts of them, 
any or either of them rcfpcdivcly, or the faid hcriot or 
farlieu hereby rcfcrved and made payable, or any or either 
of them, or any part c^ them, any or either of them fhall 
be behind, unyielded, or unpaid by the fpace of thirty 
days next after the fame fhall become due and payable ac-> 
cording to the refervadons aforefaid, and no fufficient 
diflrefs or diftreffes fhall be found in or upon any part of 
the faid demifed premifes for levying and fufficient to an-* 
fwer the fame, with -the arrears thereof, if any, and all 
cofls and charges to be occafioned by the non-^ payment,, 
or by the not rendering of the fame 5 or if the faid 
Eleanor Edenfeey her executors, adminiflrators, or afligns, 
fhall give, grant, or afTign the faid demifed premifes, or 
any part ithereqf, ,to any perfon or perfons whomfocver,^ 
.:. ' ' (other 
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(other than and except to vher or their lawful chlTSP 
or chifdrcn, and that for the whole of the faid premifes' 
hereby granted,) for all or any part of the term hereby 
granted therein, of for any term or eftate by way of undcr- 

' ieafe exceeding one year, without the licence of the faid 
Edward Eden/or, his heirs or affigns, in writing under hi$ 
or their hand or hands firft had and obtained ; or if the 
faid Eleanor Edenfee^ her executors, adminiftrators, or 
affigns, fhall give, grant, or aflTign only part of the faid " 

premifes, or fhall give, grant, or affign the whole of 
the faid premifes, to her or their lawful child or 
Children, and fuch child or children (Kail give, grant, 
or aflign the fame premifes, or any part thereof, 
to any perfon or perfons whomfoever, without the like 
licence ; or if the faid Eleanor Edenjee^ her executors, ad- orinoifeof 
miniftrators, or affigns, (hall do or commit, or fufFer to ^*^*^' 
be done or committed, in or upon the faid demifed premifes, 
or any part thereof, any manner of wafte to the value of 
fto/. or above, and fhall fufFer the fame to become ruin- 
ous and in decay to the like value or above, or fhall not 
in a fubftantial manner repair the fame when and as often 
as occafion fhall require, then and thenceforth, for all 
or any of the caufes aforefaid, it fhall and may be lawful 
to and for the faid Edward Edenfor, his heirs and affigns, 
into and upon the faid demifed premifes, or any part 
thereof in the name of the whole, to re-enter, and the fame 
to have again, repofTefs, and enjoy as in his and their 
firft and former eflate and right; this indenture, or any . 
thing herein contained to the contrary thereof in anywife 
notwithftanding. And the faid Edivcrd Eden/or for him- Covenant by 
fclf, his heirs and affigns, doth covenant, promife, and ^^^^^^^-^ ^ 
agree to and with the faid Eleanor Edenjee^ her executors, menu 
adminiftrators, and affigns, by thefe prefents, that fhe the 
faid Eleanor Eden/ee, her executors, adminiftrators, and 
affigns, (duly paying the rents above referved, and yield- 
ing fuch hcriot or farlieu as aforefaid, or paying fuch fum 
of money in lieu thereof, at the cleftion of the faid Edward 
EdenJoTy his heirs or affigns, and obferving and perform* 

, ing' the claufcs, exceptions, conditions, provifocs, cove- 
nants, and agreements hereinbefore made and contained, 
and which on the part and behalf of the lefTee, her ex-, 
ccutors and adminiftrators, are or ought to be paid, ob- 
ftfvcd, performed, fulfilled, and kept,) fhall and lawfully 

S a * and 



may peaceably and quietly have, hold, occupy^ poStt$i 
and enjoy the faid hereby demifcd prcmifcs, with the ap- 
purtenanccs, (except as before mentioned,) from and after 
the commencement of the faid term, and during the con- 
tinuance thereof, without the let, fuit, trouble, eviftion, 
difturbance, claim, or demand of him the faid Edward 
Edenfor^ his heirs or afligns, or any other perfon or pcr- 
fons lawfully claiming or to claim from, by, or under 
Fwofof the him, them, or any otthem: provided nevertheless, 
thi^iife*toae ^"^ ^^ ^^ hereby agreed by and between the faid parties 
upon the hereto, that when and as often as any queflion fhall arife 
*^^««* in any court of jufticc whether the perfon or pcrfons, on 
whofe death or deaths the term hereby granted is made 
determinable, be living or dead, it (hall be incumbent on 
the perfon or perfons then interefted in or holding or 
enjoying the faid prcmifes, by virtue of or under this prc- 
fent demife, to p^ove fuch perfon or pcrfons to be living, 
to the farisfadlion of the faid Edward Edenjor^ his heirs 
or afligns ; and that in default of fuch proof,* fuch perfon 
or perfons (hall be deemed and taken to be dead \ thefc 
prefents, or any law, ufage, or cuftom to the contrary 
notwithftanding. 



Leafe of a Farm in JDcvon/hire^ for 14 Years, with 
fpecial Covenants direding the Courfe of Huf* 
bandry. 

^HIS Indenture^ made the day ofjanuarj 

Parties, in thc 33d year of Geo. 3. 1793* between Nicholas 

Edmjor of, (fc. yeoman, of the one part, and Jobn^EdenJec(Ay 
Coofidcr. fcff. yeoman, of the other part, witnisseth, that in confi- 
atiofl. deration of the yearly rent, covenants, conditioni5,and agree- 
ments hereinafter contained, and on the part of the faid^^-^^ 
Eden/ee^ his executors, adminiftrators, and afligns, to be paii 
done, kept, and performed, the faid Nicholas Edenjor hath 
DemUe. dcmifcd, leafed, granted, and to farm letten, and, by thcfe 
prefents doth demife, leafe, grant, and to farm let unto 
the faid John EdenJeCy his executors, adminiftrators^ ^^ 
Parcels. afljgns, ALL that mcfluage, ten^m.cnt, and farm, with the 
appurtenanccfei commonly called or known by chc taXD^ 
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of (ituatc, lyxng, and being within the panfh of 

in the faid county of Devofiy now* 
in tlic tenure or occupation of the faid John Edenjee as te- 
nant to the faid l^icbolas EdenJoVy together with all houfcs, / 
out-houfes, edifices, buildings, barns, ftables, courts, curti* 
i^g^s, gardens, orchards, lands, meadows, paftures, feed- 
ings, ways, paths, waters, watcrcourfcs, eafemcnts, pro- 
fits, commodities, emoluments, and appurtenances what- 
foevcr to the faid meffuage, tenement, and farm^ or any 
part thereof, belonging or in ianywifc appertaining, (ex- B»«Ftwab. 
CEFTfNG and always rcferving out of this prefcnt dcmifc 
and grant unto the faid J^icholas Edenfor, his heirs and 
afligns, all quarries and mines whatfocver, open or un^ 
opened, and all and all manner of timber trees and young 
trees aad faplings likely to become timber, of what nature 
or kind iberer, now ftandiug, growing, or being, or which 
hereafter Ihall Hand, grow, or be in or upon the' faid dc- 
mifed premifcs, or any part thereof, with free liberty to. and 
for the faid Nicholas Edenfor^ his heirs and afligns, and 
his and their fcrvants, agents, and workmen, to go, come, 
pafs, and repafs at all f afonable times, upon, over, and 
through the faid dcmifed premifcs for the feHin|;, rooting 
up, and 'Working and planting fuch trees and laplings, and' 
opening, ripping, digging, and drawing the ftones and 
minerals \t\ fuch naincs and quarries, and taking and carry- 
ing away the fame with any manner of carriages whatfo- 
cver, at the will and pleafure of the faid Nicholas Edenfcr^ 
bis heirs or affigns, doing no wilful waftc or fpoil,) to have HaUndum. 
AND TO HOLD thc faid meffuage, tenement, and farm, and 
all and fingular other the premifcs above-mentioned to be 
hereby demifed, with their and every of their appurte- 
nances, (except as before excepted,) unto the faid John' 
Edenfsiy his executors, adminiftrators, and afligns, from 
the 25th day oi March now next enfuing,'for and during 
the full term and time of fourteen years thence nex,t enfu- 
iog and fully to be complete and ended, yielding and Rtddndim, 
PAYING therefore yearly and every year during the con- 
tinuance of the faid term unto the feid Nicholas Edenfory 
his heirs or affigns, the rent or fum of 38/. of lawful' 
money of GreaS Britain, by quarterly payments, in equal 
portions, at or upon the four nioft ufual feafts or days of 
payment in the year, (that is to fay) the gi4th day o(Jurrey 
the 29th day of September , the 25th day oi December y and 
. the }5th day of March, the firft of the laid quarterly pay- 

S J menu 
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Clients to be made on the 24ch day of Jum tiext enfulng 
the day of the 'date of thefe prefcnts! provided always, 
that if it fliall happen that the iaid yearly rent ^f 38/0 or 
any quarterly payment o( the fame, ihaJl be b^ehind and 
unpaid in the whole or in part by the fpace of thirty days 
next after any of the faid days 9^ payment whereon the 
fame ought to be paid as aforefaid, and the fame fhall 
be demanded on the expiration of the faid thkty days, or 
at any time afterward3, and not paid at the time of fuch 
demand, that then and from thenceforth it fhall and. may 
be * lawful to and for the faid Nicholas Edenfor^ his heir? 
and afTigns, ijito and upon all and fingujar the faid deoiiied 
premifes, with the appurtenances, or into and upon any 
part thereof in the name of the whole^ to re-enter, and 
the fame to have again, rcpoffefs, and enjoy as if thefe 
prefent$ had not been made > thefe preipnts or any. thing 
in them contained to the contrary thereof in any wife not- 
Covenant withftaqdiug. And the faid John Edenfee doth hereby for 
^Qittw^^^ hirpfclf, his heirs, executors, adminiftrators, and aflfigns, 
covenant, promifc, and agree to and with the faid Nicbdas 
EdenJoTy his heirs and affigns, that he the faid 7^i^/< Edenfse^ 
bis executors, adminiftrators, or aOTigns, fliaU or will from 
time to time well ^nd truly pay or caufe to be paid upto 
the. faid Nicholas Eden/or y his heirs or afligns, the laid yearly 
rent or fum of 38/. at the days and times and in manner 
and form hereinbefore lirnitcd and appointed for payment 
of the fame, according to the refervation^ hereby made 
thereof, and the true intent and meaning of thefe prefcnts^ 
AND ALSO that he the faid John Ed^Jee^ his executors^ 
adminiftrators, and afljgn^, fhall ^pd will carry into an4 
vipon every acre of the laid hereby demifcd premifes which 
he or they Ihall till or break up foy tillage, and in that 
proportion for every lefs quantity than, ^n a(:re, except 
upon four clofes of land, parcel qf.the faid licreby de- 
mifcd premifes, and called oc ,known by the nacacs qt 
Well Clcfe, South Cloje, North Cloje^ and Nether Ckjcy 
eight hoglheads of good well-burnt ilone lime, and there 
lay, cleave, mix fuch earth, fpread, calt abroad, and ma- 
nage the fame drefling according tq good huft>ahdry > and 
that he the faid John Edenfee^ his executors, adminiftra- 
tors, or afligns, ihall or will carry into and ypon every 
acre of the faid four clofes of land called Well Clofe^ 
South Clcje^ North Ckjey and Nfthar Clojey that he and 
they fhall till or break up to or for tiliitgc^. aad in. that pro- 
portion 
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portion for every Icfs quantity of the fame cloleft thftn t»i) 
acre, five hogOicads of good well- burnt ftone lime, and i 
there lay, cleave, mix with with earth, fpread, caft abroaci^ 
and manage the fame drefling according to good huf* 
bandry ; and that he the faid John Edenjee^ his executors^ 
adminiftrators, or afligns, upon or after fuch drefling, (btll 
and will have and take three crops of corn or grain only 
and no more, and thefc fucceflively one year after another 
without the intermiflion of any year ; and that only one of 
fuch crops, and that not the laft, (hall be of wheat, and ' 
the other two of barley or oats, or one of the one fort and 
the other of the other fort, and (hall not nor will break 
up pr till any part of the faid premifes for more than two 
courfes of tillage (computing three crops of corn and grain 
to a courfe of tillage) during the faid term; and also 
that he the faid John Edenjee^ his executors, adminiftra- 
tors, or affigns, (hall or will, with the feeds of corn or grain 
to be fown in the Lent (eafon of the laft year before the 
end of the faid term hereby granted, fow or caufc to be 
fown at leaft fix pounds of good new clover and two 
pecks of the beft new eavcr-grafs feeds an acre, and har- 
row, brulh in, and cover the fame grafs feeds according 
to good hufbandry ; and that he the (aid John Edenfee^ hi^ 
executors, adminiftrators, or afligns, (hall not nor will per- 
mit or fuffer the grais which (hall arife or grow from fucfc 
grafs feeds to be eaten or trodden down after Ghfiftrnds-^ 
day in the laft year of the faid term, nor to be eaten too 
clofe or other wi(c injured, contrary to the rules of good 
hu(bandry, at any time after the fame feeds (hall be fown i 
AND ALSO (hall not nor will hav6 or take more than one 
crop of potatoes in one field in any (even years during the 
faid term hereby granted ; and also that it (hall and 
may be lawful to and for the faid Nicholas. Eden/or y his 
heirs or afligns, at any time after the firft dav of Augujt 
next preceding the end or determination of the (aid term/ 
to, thwart any one field, not exceeding acres of 

ground, part of the faid demifed premi(es, and to make 
breaches for wheat, and to till the ground fo thwarted .and* 
broken up, and W hold the fame from and after the thwart- 
ing or breaking up thereof thenceforth during the then 
refidue of the faid term, without making any deduftion, 
allowance, or recompencc in refpcdt thereof; and also' 
dwt he the faid John Edenjee^ his executors, adminiftra- 
tors^ or aifigns, (hall not nor will cut or mowj or fuffer to* 

$4 be 
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be cutor mowcd> any of the grafs arifing from the cloven 
eaves, or other graCs feeds which fhall be fowed in any 
part of the faid dcmifed premifcs oftener or more than 
once, and only in the next enfuing feafon of the year for 
that purpofe, after the ground fown with fuch grafs feeds 
Ihajl be left out of tillage; and also fhall not nor wili 
cut or mow, or fufFer to be cut or mown, the grafs of any 
part of the faid premifcs, except the meadow-ground and 
fuch ground as is or (hall be fown with grafs feeds as afore- 
faid; nor till or break up for tillage any part of the 
xneadow ground during the faid term, nor cut or mow the 
grafs of the fame oftener than once in any year during 
the faid term : and that he the faid John Edenfecy his ex- 
ecutors, adminiftrators, and affigns, Ihall not nor will cut 
any hedge or hedges of or belonging to the faid hereby 
demifed premifcs, but in the proper feafon of the year for 
that purpofe, and not under feven years growth, and fuch 
hedges as. adjoin to tillage-ground only when the ground 
adjoining thereto on one fide at leaft fhall be in tillage for 
the firfl crop after a new breach ; and fhall and will at the 
time leave fufficient growth in the hedges to cut, and upon 
and immediately after fuch cutting, fhall and will caft, load, 
ftcep down, and new-make the hedges, fo cut on both 
fidjes, according to good hufbandry ; and also fhall and 
will, from time to tiipe and at all times during the faid 
term, well and fufficiently repair, amend, and in good tc- 
narjtable condition put, maintain, and keep all the hedges 
^pd the glafs of the windows, and alfo the gates, bars, 
ftiles, ai>d pofls of or belonging to the faid demifed pre- 
mifcs, (having timber tabe cut into Icxes, bars, or other 
form as fhall be rcquifite and neceCTary by the afCgnment 
or delivery of the faid Nichola^s Edenjor^ his heirs or af- 
figns,) and at the end, expiration, or other iooncr 
determination of the ^ faid term the faid hedges, glafs of 
the windo>^s, gates, fliles, bars, and ports in good 
and fuiEcient repair fhall and will leave and yield up; 
and also fhall not nor will cut, top, or lop any tree or 
trees on the faid premifcs hereby demifed, but fuch trees 
as have been topped, and thofe only in the proper feafon 
of the year for that purpofe, and not in an improper 
manner, nor linder fcvcn years growth ; nor do or per- 
mit and fufFcr to be done or permitted any wafte, fpoil, ot 
deflru6lion in or upon the faid demifed premiics, ot 
any part thereof, during the faid term, nor demifc, ftf>. 
b: * * or 
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of kt the faid prcmifcs for any longer tcjfnj thd^ 
one ycv> and that to pafture only, with the Confcnt 
of fh^ laid Nicholas Edenfar, his heirs or affigns, for 
that purpofc firft had and obtained in writing; ano 
ALSO that he the faid John Edenjee^ hi^ executors^ 
adminiftrators, or afllgns, Ihall not nor will cart^^. o^. 
from the faid premifes any dung, foil, afhes, ftnAi^, or 
corn in the ftraw, which (hall grow, arifc, or be: made 
thereon during the faid term; anp also, that he the faid i 

John Edenfee^ his executors, adminiftrators, or affigns, fliall 
and will^ during the faid term, pay and difcharge the greac 
and ftpall tythes, and the houfe and window taxes, and do 
and perform the ftatute -labour to the highways, or pay the 
compofition-money for the fame, which fliaU become due 
or payable, ^c. to be done and performed; and also 
fhall and will permit and fufier the faid Nicholas Edenjor^ 
his heirs or affigns, to cut fpar-fticks, to be ufed in or * 
upon the faid dcmifcd premifes, when and as .often as need 
fliall require during the faid term hereby granted ; and 
also that he the faid John Edenfee^ his executors, adnii- 
niftratOM, or. affigns, fhall and will live and refide jnthe 
dwcUing-houfe, part of the faid demifed premifes, during 
^ the faid term hereby granted; and the faid Nicholas - 
Edenjor doth hereby for himfelf, his heirs and affigns, co-. 
vcnant, promife, and agree to and with the faid John 
EdenfeCj his executors, adminiftrators, or afligns, in manr 
ner following ; (that is tp fay,) that he the faid Nicholas 
Eden/or y his heirs and affigns, fhall and will pay and dif- 
charge, or otherwife deduft and allow out of the rent 
hereby rcferved, the land-tax, church-rates, and poor- rate^ 
whicn (hall be paid by the faid John EdenJeCy his execu- 
tors, adminiftrators, or affigns, for or in refpcdt of the 
faid dcmifcd premifes during the faid term; and also 
ftall and will well and fufficiently repair, amend, and keep 
in good tenantable condition, maintain, and keep the laid 
demifed premifes, as well in houfes, walls, and coverings 
as in all other needful and neceffary reparations whatfo- 
cver, when and as often as need fhall require during the 
faid term, and he and they fhall be thereunto requefled 
by the faid John Eden/ee, his executors, adminiftrators, 
or affigns, by a note in writing under his or their hand or 
han^s (the hedges, gates, bars, ftilcs and pofts, and the 
glafs of the windows only excepted) ; and also fhall and 
will find and provide timber to be cut into Icxes, bars, or 

fuch 
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fuch other form as fhall be rcquifite and ncceflary for 
repairing the gates, bars; Ajles, and pofts belonging to 
the iaid demifed pretfiifes: and further, that it ihall 
and may be lawful to and for the faid John EJen/ee, his 
executors, adminiftrators, and afligns, (duly paying the 
rent hereby reforvcd, and obferving and performing all 
and every the covenants, conditipns, and agreements here- 
in contained on his and their parts to be perfornfied,) from 
time to timc^and at alttimes after the commencement and 
during the continuance of the faid term, peaceably and 
quietly to have, hoM, occupy^ poffcfs, and enjoy all and 
fingular the faid demifed premifes, with the appurtenances, 
(except a^ before excepted,) without the let^ fuit, trouble, 
moleftation, or denial of hirti the faid Nicholas Edenfor, 
hish^ps^or alfigns, or isiny perfon or perfons lawfully 
claiming or to claim the faid premifes, or any part thereof, 
by, fromf or under him or them, or any or either ofthem^ 
and without the let, fuit, or difl^bance of any other per- 
Cofenantby fon or perfons whomfoever. a^ it is hereby agreed by 
rofrieffo^r and bc4:ween the parties to thefe prefcnts, and the faid 
wfe, in cafe ^^hn Edeffjee doth by thefe prefcnts, for himfclf, tris heirs, 
Jl^cupy^' executors, adminiftrators, and afligns, covenant, promife, 
^tof the grants and agree to and with the faid Nicholas Edenjor^ his 
''^ heirs, adminiftrators, and affigns, in manner following! 

(that is to fay,) that in cafe the faid Nicholas Edenjor fhall die 
in the Hfetime of his wife, and during the faid term hereby 
granted, that then and in that cafe he the faid John Edenfee^ 
his executori or adminiftrators, Ihall or will allow and fufFcr 
her the hid Nicholas Edenjor^ wife to have the feparate 
' life ^nd occupation for herlelf, and fervant or fervants, and 
child or children, companion or companions, of two rooms, 
parcel of the dwelling-houfe to the faid hereby dcmifed 
premifes called the Parlour and Parlour- chamber y and one 
ether room or houfc called the Linle-houfe, during fo 
much of the faid term hereby granted therein as fhall be 
then to come and unexpired, and as the faid Nicholas 
Edinfor'% wife fhall think proper to inhabit and occupy the 
feme as the place of her general habitation, without any 
payment to be made by the faid Nicholas Edenjor y or any 
allowance or deduftion to be taken or claimed out of the 
rent hereby referved from or on account of the ufc and 
occupation of the fame rooms and little houfe. In wit-» 
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Leaie of Water Grift Mills in Devon/hire^ for a 
Term of 14 Years, if Leffor's Intereft (hould fo 
long continue, under Covenants. 

*TpHIS Indenturb, made^ &?r. nzrw^i^s Roberf Eden* Parties, 
-■• /or of, (^c. of the one part, and Roger Edenfee of, 
i^c. of the other part, wjtnhsseth, that in confideration of conftdcn,' 
the yearly rents, covenants, conditions, and agreements ^^^* 
hereinafter refcrvcd and contained, and which on the part 
and behalf of the faid Roger Edenjor^ his eMcutors, ad- 
miniftrators, -and aiTigns, a^e to be paid, done, and per* 
formed, he the faid Robert Edenfee hath demifed, grant- Demiib 
cd, and to farm letten, and by thefc prefents doth demife, 
grant, and to farm let unto the faid Roger Edenjor^ his 
executors, adminiftrators, and afligns, all thofe water p^rccu, 
grift mills, commonly calkd Brent-^mills, with the cottage 
OP dwelling-houfe, gaxii^ orchard, and meadow there- 
unto belonging, with the appurtenances, Gtuate, lying, and 
being within the pariih and manor of South Brent in the 
faid county of Devon^ and now in the poflefiion of him the 
iaid Robert Eden/or, or his tenant, (excbpting and always Exce^tipo, 
refcrving unto the faid Robert Edenfor, his executors, ad- 
miniftrators, and affigns, the liberty of tngrefs, egrefs, and 
regrefs to and for the faid Robert Edenfor, his executors^ 
adminiftrators, and afligns, and his and their agents, ler^ 
vants, labourers, and workmen, to view and fee the re- 
pairs and management of the faid hereby demiied pre*^ 
mifes, or any part thereof, at all reafbnable times,) to iuttfidmn. 
Have and to hold the faid water grift mills, cottage^ 
or dwelling-houfe, garden, orchard, and meadow, and a^ 
and lingular other the premifes hereby demifed or intend-^ 
ed fo to be, with the appurtenances, (except as aforefaid,) 
TOto the faid Roger Edenjee, his executors, adminiftrators^ 
and afligns, from the afth day of March now next enfu- 
ing, for and during and unto the end of the ftiU term or 
time of fourteen years thence next and immediately en^ 
flung and to be complete and ended, if the eftate and in- 
tereft of the faid Robert Edenfor j his exccufers, admini- 
ftrators, and afligns, of or in the feid hereby demifed pre- 
mifes (hall fp long continue, yielding and paying jw^ww. 
Acrefore unto the faid Robert Edenfor ^ his executors, ad- 
miniftratQrsj or affigns> yearly and cvcty year during the 

term 
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term hereby granted therein as aforefaid, the rent or futn 
of 1 8/. of lawful money of Great Britain^ by even and 
equal portions, at or upon the four moft ufoal feafts or 
day.§ of payment in the year, (that is to fay) the a4th day 
oijuncy the a9th day h( September y the 25 th d4y of P^- 
eembet^y and the 25th day of March in every year, the firft 
payment thereof t;o t>^ ipade on the 24th d^y of June How 
next enfuiog : pjiovided always, and if it fball lb hap- 
pen that th&^i^Vid yearly rent or fum. of 18/. Ihall be inarrcar 
and unpaid, ia the whok-pr in part, by the fpace of twenty- 
one days next ovf r or afeejr ajny of the faid days or times 
when the fame ought and is hereinbefore lipiitcd to be paid 
as aforefaid, and the fame Ihall be then lawfully demanded, 
and then or at any time afterward^ pot paid, aftd at the time 
when fuch demand JGhall be made no fiiflici^rit diftrcfs or 
diftreffcs can or may be found and peaceabiy and quietly 
taken on the faid hereby demifed premifes, where J?y the feid 
ifent fq being behind, together with all the arrcj^rs tbereofj^ 
(if any be,), may be fully levied, fatisfied, and paid^ then 
and in either of fuch cafes it ftiall or may be lawful ip and 
for thefaid Robert Edenjor^ his executors, adrniniftrators, 
and afljgns, into and upon all and Angular the faid hereby 
demifed premifes, or into and upon any part or parM 
thereof in the n^me of the whole, to re-enter, and all and 
lingular ^hp fame premifes to have again, retain, repoffef3> 
and enjoy, as if thefe pFefcnts had not been made \ thefc 
prefents or any thing herein contained to the contrary 
thereof in anywif<» i;iQt\j^ithftanding. And the faid RopT^ 
Edenjee dojjlj by thefe prefents for himfelf, his heirs, cx- 
|cutors, adminiftratoi;s, and affigns, covenant, promifci 
grant, and agfec to and with the faid Robert Edenjee^ hi3 
executors, adminiftrators, and ajQigns, in manner follow- 
ing; (that is to fay,) that he the fai4 Roger Edenjee^ his 
executors, adminiftrators, or afligfis, fhall or will well &nd 
truly pay or caiife to be paid unto the faid i?^^^r/ Eden- 
Jpr^ his executors, adminiftrators, or affigns, the faid yearly 
rent orfuni of i8/. by quarterly payments, in even and 
oqual portions, at or upon the days or times hereinbefore, 
limited for the payment qf tjic fame, without fraud or 
further. delay, and according to the true iptc^nt and. mean- 
ing of thefe prefents : and also that he the faid Rog^T 
Edenfeey his executors, adminiftrators, or affigns, Ihall or 
will, from time to time during the term hereby granted 

keep the orchard, part of the faid hereby deQiifed.pfemife$i' 

fiill 
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f«H {)laritcd with good thriving young apjple-tffcesrof the 
bcft fruit for cyder,, the fame being firft full planted bf 
the faid Robert EdenfoTy his executors, adminiftrators, or ' 
afijgns; AN-D the faid Robert Eden/or y ^his executors, ad- 
miniftrators, and affigns> having and taking the old or de- 
cayed trees in the room or ftead of which fucR young trees 
fliall be planted by him or them the faid Robert Edenjor, his 
executors, adminiftrators, or affigns, and at the end or 
other fooner determination of the faid term leave the fame 
orchard fo planted without any injury to be done in or by , 
the faid Roger Edenfee^ his executors, adminiftrators, or af- 
figns, or his or their cattle or fcrvants, in the mean time to 
the young trees to be planted as aforefaid by thfe faid Roger 
Edenfee and Robert Edenjory or either of them, their or either 
of their executors; AND also that he the faid Roger Edenjeey 
kis executors, adminiftrators, or affigns, ftiall not or will 
cut any hedge or hedges of or belonging to the faid here- 
by demifed premifes, fave only in the proper feafon of 
the year for that purpofc, and when the wood of fuch 
hedge ftxall be of fcven years, growth ; and that after every 
foch cutting he the faid Roger EdenJeCy his executors, ad- 
miniftrators, or affigns, (hall or will new-make, load, caft, 
and diki the hedge or hedges from which fuch wood- ftiall 
be cut, in the part or parts from which the fame wood ftiall 
be cut} and also that he the faid Roger Edenfeey his ex- 
ecutors, adminiftrators, or affigns, fliall not nor will re- 
move or carry from off the faid hereby demifed premifes, 
or any part thereof, any dung, mud, compoft, foil, ma- 
nure, or aflies that ftiall arife, ^row, be made, or be de- 
pofited thereon during the laft two of the fourteen years 
of the faid term or time hereby granted, but fliall or will 
Cither confume or fpend the fame in a huftjand-Uke man- 
ner upon the faid hereby demifed premifes, or fome part 
thereof, or other wife leave the fame dung, mud, com- 
poft, foil, manure, and aflies upon the faid hereby de- 
mifed premifes, or fome part thereof, at the end of the faid 
term, for the benefit of the faid Piobert Eden/ory his exe- 
cutors, adminiftrators, or affigns : and that he the faid 
Roger Edenfeey his executors, adminiftrators, or affigns, 
ftiall or will pay, bear, and difcharge all rates, taxes, and 
quftomary rent, inclufivc of the land-tax, and take, do, 
perform, and pay all parifti apprentices, parifti offices, 
ftature labour to the highways, or compofition in lieu there- 
of, which, from time to time during the term hereby 

granted. 
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grantal, Aall be to be paid, borne, difcharged, doriej 
taken, and performed for or in refpeft of the faid hereby 
demifed premifes, or any part thereof; and (hall and 
will repair and keep in repair all the houfes, mills, mill- 
neorks, buildings, walls, linkay-mill, leat-wears, hedges^ 
gates, pofts, and fences of and belonging to parcel of the 
faid hereby demifed premifes, in, by, and with all and all 
nianner of needful and necefTary or proper reparations or 
amendments whatfoever> when an^ as often as the fame 
ihall be wanting; and rebuild fuch part of the houfes, out- 
houfes, linkays, buildings, and walls as may fall down from 
time to time during the term hereby granted ; and at 
the end or other fooner determination of the faid term 
hereby granted fhall have and yield up the fame houfes> 
mills, mill-works, buildings, walls, linkay-mill, leat-weari 
hedges, gates, pofts, and fences in as good condition 
and repair as the fame are at this time; and also at 
die end or other fooner determination of the faid term 
hereby granted fhall and will leave and yield up the bunt- 
ing*mill, part of the faid hereby demifed premifes, with 
^two good found cloths, one of the value of i /• i s. and 
the other of the value of 14J.; and that he the faid 
Roger EdenJeBy his executors, adminiftrators, or affigns, 
* Ihall not or will do, commit, permit, omit, or fuflFer any 
aft, matter, or thing whatfoever in the improving or 
managing the faid hereby demifed premifes, or any part 
thereof, whereby any lofs, damage, or prejudice by reafon 
of forfeiture of eftate, breach of covenant,^ or otherwife> 
may arife, happen, or come to the faid Robert Edenfor^ his 
executors, adminiftrators, or affigns. And the faid Robert 
Edenjor doth by thefe prefents, for himfclf, his heirs, ex- 
ecutors^ adminiftrators, or affigns, covenant, promifc, 
grant, and agree to and with the faid Roger Edenjeey his 
executors, adminiftrators, and affigns, in manner follow- 
ing ; (that is to fay,) that he the faid Robert Edenjor ^ his 
executors, adminiftrators, or affigns, fhall or will, from 
time to time and at all times during the term hereby 
granted, well and truly pay or caufe to be paid the heriots, 
fines, and Amerciaments that from time to time during 
the term hereby granted fhall become due or payable for 
or in refpcft of the faid hereby demifed premifes, or any 
part thereof^ when and as the fame fhall become due and 
payable, or otherwife on requeft well and fufficiently favc 
harmlefs and keep iademnified the faid Rog^ Edenf^y bis 
8 . heirs, 
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heirs, executors, adminiftrators, and affigns, and every o£ 
them, and his and their lands and tenements, goods and 
chattels, of and from the fame, of and from all cofts, 
charges, damages, and expences to be paid, done, fuf- 
tained and incurred by the faid Roger EdenfeCy his execu- 
tors, adminiftrators, or affigns, by reafon or on account 
of the lame : and lastly, that he faid Roger Edenfee^ his 
executors, adminiftrators, and affigns, well and truly ob- 
ferving, paying, performing, fulfilling, and keeping all 
and fingular the covenants, grants, articles, payaientSj and 
agreements contained in thefe prefents to be paid, done> 
obferved, performed, fulfilled, aji^ kept by or on the 
part or behalf of him the faid Roger Edenjee^ his execu- 
tors, adminiftrators, or affigns, Ihall or may, during the. 
faid term of fourteen years hereby granted therein de- 
terminable as aforefaid, peaceable and quietly have, hold,. 
ufe, occupy, and enjoy the faid hereby demifed premifcs,, 
with the appurtenances, without any let, fuit, trouble,, 
cviftion, ejeftion, expulfion, interruption, hindrance, or 
denial whatfoever of, from^ or by him the faid ii^^^r^ 
Eden/or^ his executors, adminiftrators, or affigns, or any 
other perfon or perfons whomfoever. In witness, fi?r. 



Leafe of a Farm Houfe, t^e. in Devorty for 14 Years, 
determinable at the End of 7 Years, on a Notice 
from either of the Parties. 

^HIS Indenture, made, ^c. petween Thomas Eden^^-^*'^^' 
* /or of, (^Cs of the one part, and Samuel Edenfee ofj 
t?f. of the other part, witnesseth, that the faid Thomas 
Eden/or^ in confideration of the yearly rqnt hereinafter Contkitw 
rcfervcd, and of the covenants, confiderations, and agree- '*°"' 
ments hereinafter, mentioned, exprefTed, and contained, 
and which on the part of the' faid Samuel Edenfee^ his exe- . 
cutors, adminiftrators, and affigns, are to be kept, done, 
and performed, hath demifed, leafed, granted, and to Dcmife. 
farm letten, and by thefe prefents dqth demife, leafe, 
grant, and to farm let unto the faid Samuel Eden^ 
/^<i ALL that meffiiage and tenement, with the appurte- ?««*• 
'nances, commonly called or known, by the n^mc of Bo-^ 
^^*X^*i^6WdCc utTorbryan aforefaid^ now in the poflclUon; 

of 
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of the Aid Samuel Edenfeej his undertenant or undertenantsi 
containing by cftimation 54 acres, (be the fame more or 
lefs,) together with all ways, paths, paffages, waters, wa- 
tercouries, profits, and advantages whatfoevcr to the faid 
premifes, or any part thereof, belonging or in anywife 
BxceptioD. appertaining, (excepting and always rcfcrving out of this 
prcfent demifc and grant unto the faid Thomas Edertfor, 
his heirs, and afligns, all manner of timber and other trees 
and faplings likely to become trees of what kind focver 
now landing, grov/ing, or being, or which at any time 
and from timfc to time hereafter fliall or may ft^nd, grow, 
or be t)llritcd in or upon the faid pretnifes, or any part 
thereof, with full and free liberty; licence, and j^uthority 
to fell, cut down, root up, convert, draw, take, and carry 
away the fame with horfesor any manner of carriages or 
other conveyances, at all vtitct and convenient times 
during the term hereinafter mentioned, and to make law- 
pits for converting fuch timber trees on the premifcs; 
AND ALSO the right, intereft, and privilege of planting 
trees of every or any fort on any part of the faid here- 
by demiftd premifcs in or within three feet of the 
troughs or ditches of the refpedlive hedges of the fame 
premifes; and also the liberty of ingrefs, egrefs, and 
regrefs into, from, and upon the faid hereby demifed pre- 
mifes, or any part thereof, to view and fee the dcfefts, 
repairs, and management of the faid hereby demifed pre- 
mifes, or any part thereof,) to hAve and to hold the 
faid meffuage and tenement hereby demifed or intended 
fo to be, with the appurtenances, (except as before ex- 
cepted,) unto the faid Samuel EdenJeCy his executors, ad- 
miniftrators, and affigns, from the 25th day of March 
laft paft, for and during the full time and term of 14 years 
thence next enfuing fully to be complete and endedi 
yielding and paying therefore yearly and every year 
during the faid term, unto the faid Thomas Edenjor^ his 
heirs and aflTigns, the rent or fum of 35/. of lawful^money 
of Great Britain^ free and clear of and from all rates, 
taxes, tythes, charges, - impofitions, and outgoings what- 
foever, inclufive of the land-tax, (except as hereinafter is 
excepted,) at or upon the four molt ufual feafts or days of 
payment of rent in the year, (that is to fay) the 25th day 
o( Marchy the 24th day of June, the 29th day oi September i 
and the 25th day of December , by quarterly payments^ in 
even and equal porcionsj the firft payment thereof to^ be 

made 
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made on fuch of the faid days as Ihall happen next after the 
commencement of the faid term; and th^ faid Samuel 
Edenfee doth by thefc prefents, for himfelf, his heirs, 
executors, adminiftrators, and affigns, covenant,. promife^ 
grant, and agree to and with the faid "Thomas Eden/or ^ his 
heirs and affigns, in manner following; (that is to fay,) that 
the faid Sa^nuel Edenfee^ his executors, adminiftrators, or 
affigns, (hall or will well and truly pay or caufe to be paid 
unto the (dLiA'Thomas Edenfory his heirs and affigns, during the 
faid term, the faid yearly rent or fum of 35/. at or upon the 
days or times hereinbefore limited and appointed for the 
payment of the fame, in manner and form aforefaid, accord- 
ing, to the true intent and meaning of thefe prefents ; and To repair j 
ALSO that he the faid Samuel Edenfee^ his executors, admini- ^ 
ftrators, or affigns, (hall or will from time to time, and at all 
times during the faid term, repair and keep, in good repair 
all the, thatch, floors, doors, gates, ftiles, pofts, hedges, and 
fences belonging to the faid demifed premifes, and all 
other repairs whatfoever (except as hereinafter excepted); 
AND ALSO from time to time, and at all times during the faid 
term, repair and keep in good repair the apple-pound, 
parcel of the faid hereby demifed premifes, and the wring 
and all other utenfils thereunto belonging, and alfo the 
glafs and lead of the windows, and be at the expence of 
felling and converting timber for the purpofe of fuch re- 
pairs, after trees fit for the purpofe (hall have been affigned 
to him or them by the faid Thomas Edenjor^ his heirs or 
affigns ; AND ALSO keep the orchards (except the higher to keep the 
one) on the premifes well planted during the faid term ^^iipUated- 
with good young apple-trees, fuch as the faid Thomas 
Edenfory his heirs and affigns, fhall approve of, and drefs\ 
the fame with the ufual quantity of dung or allies, having 
the dead and blown-down trees in lieu thereof; and also topaytaxes; 
that he the faid Samuel Eden/eey his executors, adminiftra- 
tors, or affigns, fhall or will from time to time, and at all 
times during the faid term, pay, bear, and difcharge all 
rates, taxes, tythes, and charges whatfoever, inclufive of 
the land-tax, which during the faid term fhall become due 
and payable for or in refpedt of the faid hereby demifed 
premifes,' and thereof and therefrom fave harmlefs and 
keep indemnified the faid Thomas Edenfory his heirs, exe- 
cutors, adminiftrators, and affigns, and every of them; 
and also that he the faid Samuel Edenjeey his .executors, oot^nbr^k 
adminiftrators, or affigns, ftiall not or will till or break ^^^^ny'^^^'t 

T up 
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more than Up to ot fof tUlagc all Of any part of the faid hereby dc- 
^arir ^ mifed premifes more than once in any (even years of the 
todrefsihe term hereby granted therein ; and that he the faid Samuel 
^!!^ihhT^ Ed^^/ee, his executors, adminiftrators, or afTigns, ftiall or 
ceruin will bring into or lay upon every acre of the faid hereby 
TrnToJ""^ demifed premifes that Ihall be ploughed qp or put to till- 
«iun«i age in each feven years of thp faid term, and fo in pro- 
portion for. every lefs quantity than an acre, twelve hog- 
fhcads of good well- burnt lime, or eight fcore fcams or 
horfe-loads of good bUck dung, and there mix and fpread 
the fame after the manner of good hufbandryj and that 
he the faid Samuel Edenjee^ his executors, adminiftrators, 
or afligns, fliall or will, in each courfc of tillage, bring or 
•► carry into and upon the faid hereby demifed premifes, and 

there fpend and fpread abroad, at leaft fix hogfheads of 
fuch lime, or four fcore feams or horfe-loads of fuch dung, 
in part of the faid firft-mentioned quantities of lime or 
dung, before the firft crop of each courfe of tillage fliajl 
to Tke only bc takcn ; AND that he the faid Samuel Edeyijee^ his exc- 
ot^'cornT cutors, adminiftrators, or afligns, fhall not or will take 
grain in any froHi ofF the faid hereby demifed premifes, or any part 
7 years; thcrcof, morc than three crcps of corn or grain in any 
fucfi crops fcven years of the faid term; and that fuch crops Ihall 
iiic^c'eniver ^^ taken fcverally in fucceflive years, and one after the 
and only one othcr, and that one of fuch crops only, and that not the 
thrt^nouhe'* laft^ ihall be of wheat, and the other two crops barley or 
laftj oats, or one crop of the one part and the other crop of 

to cut the the other part;, and that \\t \\\t i2\.di Samuel Edenjeey\i\i 
fromthc^*"^ executors, adminiftrators, or afligns, ftiall not or will cut , 
fetds fown or mow for hay the grafs that Ihall arife from any grafs 
only o^ce; f^^ds which ftiall be fown by him or them more than once 
after fuch feeds ftiall have been fown, and that not for 
feed, and then only in the next proper feafon after fowing 
not to cut fuch grafs feeds 5 and that he the idxd Samuel Edenfeey 
grow^iig'^on his executors or adminiftrators, ftiall not or will cut 
ihe hedges any wood growing or to grow on the hedges around the 
alabic ilnd, arable ground of the faid hereby demifed premifes, at any 
biit%vj.ica other time or times but when the fields fenced by fuch 
kaiiTe in hcdgcs ftiall be in tillage for their firft crop of each courfc 
tillage for of tillage i AND that he the faid Samuel Edenjee^ his exc- 
Ind Lter°^' cutors or adminiftrators, fliall or will, upon or within one 
the cutting calendar month after cutting the wood of any hedge, par- 
hcd£C5i ^ eel of the faid hereby demifed premifes, lade and ftoop 
the hedges from which fuch wood fliall bc cut on both 

fides. 
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fides, .according to the bcft rules of good husbandry; and nottoiop 
that he the laid Samuel Edenjee^ his executors, adminiftra- fucVwhate' 
tors, or afligns, ftiall not or will, at any time or times beenufuaiiy 
during the faid term, pare, top, or lop any tree or trees "^^^ ' 
on the (aid hereby demifed premifes, but fuch as have 
been ufually pared, topped, or lopped i and that he the not to carry 
laid Samuel Edenjee^ his executors, adminiftrators, or af- doofo &«. - 
figas, fhall not or will,, at any time or times during the faid 
term, or after the expiration thereof, remove or carry off, 
or caufe, permit, or fuffer to be removed or carried from 
off the faid hereby demifed premifes, any ftraw, corn in , . 
ftraw, muck, dung, afhes, foil, compoft, or manure that 
fliall arile, grow, or be rtiade on the faid premifes, or any 
part thereof; nor (hall nor will let or fet the faid pre- oriettbt 
itiifes, or apy part thereof, without the leave or licence ^^^^^^% 
of the faid "Thomas Eden/or y his heirs or afligns, under his 
or their hand or hands firft had and obtained; and that or mifma. 
he the faid Samuel Edenjeey his executors, admini^rators, ^^^^^1** 
or afligns, fliall not or will do or commit, or fuffer to be 
done or committed, on the faid hereby demifed premifes, 
iany ill nnanagement or bad hufl>andry whatfoever, but that 
he the faid Samuel Edenfee^ his executors, adminiftrators, 
and affigns, fliall and will froni time to time, and at all 
times during the faid term, drefs, manure, improve, and 
manage the faid hereby demifed premifes, and every part 
thereof according to their feveral qualities, agreeable to 
the beft rules of good hufl^andry, and according to the 
ufage of the country; and, on the end pr other fboner toyWdup^ 
determination of the faid term, leave and yield up the gto/'condu 
faid hereby demifed premifes fo repaired and amended, tionatthe 
manured, improved, and managed, into the hands of the fbrS^'the 
faid Thomas Edenjor^ his heirs or aflSgns, without any no- ieafe,with^ 
ticefor that purpofe; and ^t {zx^l Thomas Edenfor^ for ^"ce*"^'*^'' 
himfelf, his heirs, executors, adminiftr^ors, and afflgns, covenant by 
doth by thefe prefents covenant and agree with the faid paTrtiS'''" 
Samuel Eden/kCy his executors, adminiftrators, and affigns, w^iJsj&c. 
that he the (aid Thomas Eden/or , his heirs or affigns, Ihall Lufe^&fi. 
or will from time to time, and at all times during the faid 
term, repaif and keep in repair the walls, roofs, and co* 
verings of all fuch parts of the dwelling-houfe, barn, 
pound-houfe, and other buildings of the faid demifed pre- 
niifcs as are covered with flate; and that he the faid and to af. 
Thomas Eden/or y his heirs or affigns, when thereunto re- 1^"^'^"^^ 
<|^cftcd^ and withm a realbnablc time afc^r every requeft, thefloo^. 
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fhall oi- will aflSgn or fct out to the faid Samuel Edcnfee^ hiS 
executors, adminiftrators, or affigns, fuch tree or trees 
growing on the faid hereby demifed premifes as Ihall be 
wanted for the repairs of the floors, doors, pofts, ftiles, or 
gates of the fame premifes, or the apple-pound, parcel of 
fotquicten- the fame; and that it (hall or may be lawful to and for 
joymcnt. ^j^^ j-^j^ Samuel Edenjee^ his executors, adminiftrators, and 
afligns, by and under the due payment of the faid rent, 
and the obfervance and performance of the faid' covenants 
and agreements to be obferved and kept on his and their 
parts and behalfs, peaceably and quietly to have, hold, ufe, 
occupy, poflefs, and enjoy the fai^ mefluage and tenement 
hereby demifed or intended fo to be, without any let, fuit, 
or interruption of, from, or by him the faid "Thomas Eden- 
Jory his heirs or afligns, or any other perfon or perfons 
ciaufcfor whomfocver *. and if it fhall happen that the faid yearly 
"}e"7no"n- ^^"^ of 35 ^^y o^ ^^y P^^^ thereof, fhall be behind and un- 
payment of paid by thc fpacc of twenty days next after either of the faid 
days of pay ment on which the fame ought to be paid as afore- 
faid, and the fame fhall be lawfully demanded, and not paid, 
and no fufficient diftrefs in or upon the faid premifes, or 
fome part thereof, by all that time can or may be found, 
whereby the faid rent fo being behind, with the arrears 
thereof (if any), can or may be levied, fatisfied, and paid, 
or wade or Or if thc faid Samuel Edenfee^ his. executors, adminiftra- 
deftiuciion. ^^^g^ ^^ afligns, fhall at any time or times during the faid 
term hereby granted, do or commit, or wittingly or will- 
ingly fufFer to be done or committed, any manner of 
wafte, fpoil, or deftrudlion in or upon the faid premifes, 
or any part thereof, to the value of do s. or above, in any- 
one year of the faid term, and fhall not fufficiently repair 
and amend again or make fatisfaftion for the fame within 
three months next after notice or warning thereof unto 
him or them to be given in that behalf, that then and 
thenceforth, for either of the cafes aforefaid, it fhall and 
may be lawful to and for the faid "Thomas EdenJoVy his 
heirs, executors, adminiftrators, or afligns, into and upon 
all and Angular the faid demifed premifes, with the ap- 
purtenances, to re-enter, and the fame to have again, re- 
pofTefs, and enjoy as in his and their firll and former 
Agreement cftatc ; thefc prcfents, or any thing herein contained to 
tL'^kai-^a'r ^^ contrary in anywife notwithftanding. And it is hereby 
the en/of agreed by and between the parties to thefe prefents, and 
they do fevcrally grant, each of them unto the other of 
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them, that in cafe a notic^ in writing (hall, on or before 
the 25th day of March in the year 1797, be given by the 
faid Thomas Edenfofy his heirs or afligns, to the faid Samuel 
Edenjeey his executors, adminiftrators, or afligns, pr by the 
i^Lid Samuel Eden/eey his executors, adminiftrators, or af- 
figns, to the faid Thomas Edenfory his heirs or afljgns, for 
determining the eftate of the faid Samuel Edenfeey his exe- 
cutorsy adminiftrators, or afligns, of or in the faid dcmifed - 
prcmifcs, at the end of the firft feven years of the faid 
term, that then and in that cafe, and upon and imme- 
diately after the expiration of the firft feven years of the 
faid term or time of fourteen years, the term, eftate, and 
intereft of the faid Samuel Edenfeey his executors, admini- 
ftrators, and afl5gn$, of and in the faid hereby demifed 
premifcs (hall ceafe and become abfolutely void ; and the 
faid Thomas Edenfor and Samuel Edenfee fliall thenceforth 
• be fevcrally and refpcdively difcharged of and from any 
further or other obfervance or performance of the feveral 
refpedlive covenants hereinbefore entered into by them 
the laid Thomas Edenfor and Samuel Edenfee refpeftively : 
AND it is hereby agreed by and between the parties to uacottoht 
thefe prefents, and the faid Samuel Edenfee doth hereby ^"™j"*^** ^ 
grant, that it ftiall or may be lawful to and for the faid breaches for 
Thomas Edenjory his heirs and afligns, in the proper feafons r'^'^*^/^,'^*^* 
for the laft twelve months of the term hereby agreed, fominthc 
cither in the 7th or I4rh year of the faid term of fourteen p^edJ^g"'^ 
years, as the cafe fliall require, to make breaches for wheat the detcrmu 
in or upon any of fuch acres of the arable ground, part of i"afc**"°^^* 
the faid hereby demifed premifcs, as fliall be then fallow 
and out of tillage, and as ftiall not have been fown with 
clover or eaver-grafs feeds in the preceding year, and 
break up and prepare the ariflies which ftiall be in a courfe 
of tillage, and fow fuch arifli ground when broken up, 
and the ground to be fo broken up for wheat, with feeds, 
and hold the part or parts of the faid hereby demifed pre- 
mifcs which fhall be fo fown, from the refpedive times at 
which the fame ftiall be fown, during the then rcfidue of 
the faid term. In witness, Csff. 
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Leafe by five Perfons, two of whom arc Truftces of 
a Moiety of the Eftate for one of the others, of a 

Plantation in St. Jobn^ Newfoundland. 

Pariiw. npHIS Indenture, of three parts, made, i^c. betweew 
^ M S. of, ^c. R. H. of, i^c. and G. W. of, ^c. of 
the firft part, JV. S. C. of, £s?r. and E. his wife of the fc- 
cond part, and PF. B. of Ainjmore in the parifh of Su 
Nicholas in the faid county, merchant, of the third part, 
WITNESSETH, that for and in cgnfideration of the yearly 
rents, rcfcrvations, covenants, and agreements hereinafter 
referved and contained, and for divers other good caufes 
and conditions, they the faid M.S.y R,H.y G.W.y ff^.S.C, 
and £. his wife, according to their feveral and refpedlive 
interefts, have, and each and every of them hath grant- 
ed, demifcd, leafed, and to farm letten, and by thefe 
prefents do, and each of them doth grant, demife, le^fe, 
and to farm let unto the faid fF. 5., his executors, admi- 
niftrators, and afligns, all that plantation and premifes 
fituate, lying, and being in Maggaty Cove within the 
ifland of Newfoundland^ in parts beyond the fcas, and late 
part of the lands oi John S, Efq. deceafed, lately in the 
poflenion or occupation of Lawrence W. and others, at 
^ an yearly rent thereof, and now in the occupation of 
the faid W. J?., or his under-tenants, together with all 
houfes, out-houfes, edifices, buildings, wharfs, ftages to 
the faid plantation and prcmifes hereby demifed, or 
intended fo to be, or any part or parcel thereof belong- 
ing or in anywife appertaining, or therewith or with any 
part thereof held, ufed, occupied, poffeffed, and enjoy- 
ed, or accepted, reputed, deemed, taken, or known as 
part, parcel, or member thereof, or of any part thereof, 
ffabcnJum. TO HAVE AND TO HOLD the faid plantation, wharfs, ftages, 
and all and Angular other the prcmifes hereby demifed or 
mentioned, or intended fo to be, and every part and 
parcel of the fame, with their and every of their appur- 
tenances, unto the faid /F*. 5., his executors, adminiftrators, 
and affigns, from the 25th day of December now laft paft, 
for and during the full term and time of twenty-one years 
thence next enfuing and fully to be complete and ended, 
fubjeft to the powers or provifoes hereinafter contained, 
teiiinium YIELDING AND PAYING therefore yearly and every year 
moietTto during the firft feven years of the faid term unto the faid 
thetiuftees, R. H. and G, W.y or the perfon or perfons to whom the 

immc- 
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immediate remainder or remainders of the moiety of the forthcfirft 
fiid hereby demifed premifes held in truft for the faid irannum^'' 
JM. S. Ihall from time to time belong, for the faid moiety of 
the faid premifes, the dear annual rent of 4/. of lawful 
money of Gfeaf Britain , and to the faid IF. S. C. and fothehuf. 
E, his wife, and the perfon or perfons to whom the im- vJi"e,thl 
mediate rcverfion or remainder of the moiety of the faid <'^^^[^^(^on, 
hereby demifed premifes held by the faid PF. S. C. and for rhsptbcr 
E. his wife fhall from time to time belong, for the faid laft- ™®*«'r- 
mentioned moiety of the faid premifes, the fum of 4/. of 
like lawful money ; and from and immediately after the increafed 
determination of the firft fcven years of the fiid term, and [r^fteMf^ 
thenceforth during the rcfidtie of the fame term, unto the the remain- 
faid R. H. and G. fF,j and the perfon or perfons to whom ttlm-^^ 
the immediate rcverfion or remainder of tfte moiety of 
the faid hereby 'demifed premifes held in truft for the 
faid M. S. fhall from time to time belong, the reat or 
fum of K)/. of like lawful money j and to the faid fF. S, C, ^^eiike to 
and E. his wife, and to the perfon or perfons to whom the andwl/^r** 
immediate reverfion or remainder of the* moiety of the 
faid hereby demifed premifes held by the laid fF. S. C. and 
E. his wife (hall from time to time belong, for the faid laft- 
mentioned moiety of the fame, the rent or fum of 10/. 
of like lawful money 5 and make the payment of the faid 
feveral rents 0^4/. and 4/., and 10/. and 10/. a-year re- ^ 
fpeftively, on the 24th day of December in every year 
when and as the fame refpetlively (hall become due, at 
the dweiling-houfe of the faid W. S. C. in A. aforefaid^ 
the firft payment of the faid rents of 4/. and 4/, a-year 
to be made on the 24th day of December next enfuing 
the day of the date of thefe prefcnts, and the firft pay- 
ment of the faid rents of 10/. and 10/. a-year to be made 
on the 24th day q{ December in the year 1799. And the coveoant 
faid W. B. doth by thefe prefcnts, for himlelf, his heirs, *"/ ^^y"*^^ 
executors, admmiftrators, and affigns, covenant, promifc, 
and agree to and with the faid M 5., R. H.y G. IV., W. S.C, 
and E. his wife, their heirs and affigns, in manner following, 
viz. that he the faid PF. jB., his executors, adminiftrators, 
and affigns, or fome of them, (hall and will well and truly 
pay or caufe to be paid unto the faid R.H., G. fF., VF. S. C, 
and jE. his wife, their heirs and affigns, or to fuch other 
perlbn or per(bns as (hall be entitled to the freehold re- 
verfion and remainder of the faid premifes as aforefaid, 
the faid feveral and refpeftive- rents or fums of 4/. and 4/., 

T4 10/. 
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lo/. and lo/., at the days and times, and in the propor^ 
ttons, and at the place before-mentioned and appointed 
for the payment of the fame, without any dedu6tion or 
torebuiidthe abatement whatfoever ; and also that he the faid W. BU 
Surntl Md his executors, adminiftrators, or afligns, ftiall or will at his 
to improve pr their own proper cofts and charges, within two years 
tU)*nf fo that from the day of the date of thefe prcfents, rebuild and re- 
at the end p^ij- the faid plantation, and the out-houfes, edifices, build- 
?t maj ^Tf ings, .wharfs, and ftages belonging thereto, in the part or 
the full va- parts lately confumed by fire, and put the fame plantation 
fcranlumi and prcmlfcs in the fame and the like or better ftate of 
repair and condition than the fame plantation and premifcs 
were before they were burnt down, and fo that the fame 
plantation and premifes may, at the expiration or other 
fooner determination of the faid term of twenty-one years, 
be of the full clear yearly value of 20/., to be rated ac- 
cording to the value and rent of plantations in Newfound- 
to repair J land at this time; and also that he the faid W* B,y 
his executors, adminiftrators, and afligns, (hall and will at 
his and their, own proper cofts and charges, from time to 
time, and at all times hereafter during the continuance of 
the faid term, well and fufRciently repair, uphold, amend, 
maintain, and keep the ftorehoufes, warehoufes, fifhing- 
rooms, ereftions, buildings now being, and which at any 
. time, and from time to time during the faid term, fhall 
or may be upon the faid plantation and premifes hereby^/ 
demifed or mentioned, or intended fo to be, in, by, and 
with all and all manner of neceffary reparations and amend- 
ments whatfoever, when and where and as often as need 
cafuaitiesby or occafion Ihall be or require, (cafualties by enemies or 
mfesMce7t- ^^^ which may take down, deftroy, injure, or burn down 
ed. the/ame premifes, or any part thereof, always excepted 

and foreprized,) and fo leave the fame at the end or 
Prowfofor other fooner determination of the faid term: provided 
ij.eniry. ^^^-^^^¥5 neverthclcfs, and it is the true intent and mean- 
ing of thefe prefcnts, that if it ftiall happen that the faid 
yearly rents or fums of 4/. and 4/., and 10/. and 10/., or 
arty or either of them, or any part of them, any or either 
of them ftiall be behind or unpaid by the fpace of thirty 
days next after the day or time whereon the fame ought 
to be paid as aforefaid, and the fame ftiall, on the ex- 
piration of the faid thirty days, or at any time afterwards, 
be lawfully demanded, and not paid at the time of 
fuch demand, or in cafe the covenants or agree- 
ments 
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p\tnts hereinbefore contained ftiall not be well and truly 
performed and kept, then in either of the faid cafes it 
Ihall and may be lawful to and for the faid M S., R. 2£, 
G. fV.^ W. S. C, and E. his wife, their heirs and affigns, 
or fuch other perfon or perfons who for the time being 
Ihall be entided to the freehold reverfion or remainder 
of the faid premifesrefpeftively as aforefaid, into and upon 
the faid 'demifed premifes, or into or upon any par; 
thereof in the name of the whole, to re-enter, and 
the fame to have again, rcpoflefs, and enjoy as if thefe 
prefehts had not been made ; thefe prefents, or any thing 
hereinbefore contained to the contrary thereof in any- 
Vfift notwithftanding. And the faid M. 6.^ R, H, G. W'.y Covenant ty 
for themfelves refpeftivcly, and the fai4 fF. S. C. for ^^^J^^^ 
himfelf and the faid E. his wife, do, and each of them «cnt. 
DOTH feverally and refpeftively, and not jointly, or the 
one for the other or others of them, and for their feveraj 
and refpedlive and not joint heirs, executors, and admi- 
niftrators, covenant, promife, and agree to and with the 
faid fF. B.y his executors, adminiftrators, and afligns, that 
under and fubjcd to the payment of the rent hereby re- 
ferved, and performance of the covenants hereinbefore 
contained, it fhall and may be lawful to and for the faid 
ff^. B.y his executors, adminiftrators, and afligns, from time 
to time, and at all times hereafter during the continuance 
of the faid term, peaceably and quietly to have, hold, oc- 
cupy, poflefs, and enjoy the faid plantation and premifes 
hereby demifcd, and every part thereof, with the appur- 
tenances, without the let, fuit, trouble, hindrance, molefta- 
tion, interruption, or denial of them the faid M. S., R. //., 
G. W,y and W. S. C, and E. his wife, their heirs or afligns, 
or any other perfon or perfons claiming or to claim by, 
from, under, or in truft for him, them, or any of them in 
anywife : provided, lastly, and it is hereby declared provtftfijr 
and agreed by and between the faid parties hereto, that leOeetoquk 
in cafe the faid PF. B., his executors, adminiftrators, and ^^iLTj^ 
afligns, fliall be minded and defirous to quit and deliver '4 years, <m 
up the poflTeffion of the faid premifes at the end of the noti^'' 
firft feven or fourteen years of the faid term hereby 
granted, and fliall give to the faid M. S., R. //., G. ff^., 
IF. S. C, and £. his wife, their heirs or afligns, or leave 
at. his or their ufual dwclling-houfe or place of abode, 
twelve calendar months previous notice, in writing, of 
fych his or their intention, that then and in fuch c»fe, and , 
from and immediately after the expiration of fuch feven or 

fourteen 
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fburtfcn years, according to fuch previous notice, and the 
time when the fame (hall be given or left as aforcfaid, the 
remainder and eftate hereby granted of or in the faid 
hereby demifed premifes fhall ccafe and determim^, and 
in that cafe, and from and after the determination of the 
faid term, the faid /F. 5., his executors, adminiftrators, 
and afligns, (hall be difcharged of and from any further or 
other obfervance or performance of the covenants herein- 
before contained, and to be obferved, performed,' and 
kept by or on the part and behalf of the. faid fF. B., his 
executors, adminiftrators, and afligns. In witness, ^c. 



Parties. 



Leafe of a Farm in the County of Devon^ for 3 Years. 

^HIS Indenture, m^de, £5?^. between Thomas Eden/or 
-"^ of, Csfr. (eldeft fon and heir at law, and alfo the devifec 
in fee named in the will ofjohn EdenJoVy late of, &?r. afore- 
faid, merchant, his father, deceafcd) of the one part, and 
Edward Edenfee of, ^c. in the faid county, yeoman, 

Confider- of the Other part, witnesseth, that the faid Robert Eden- 

for the fon, in confideration of the yearly rent hereby re- 

ferved, payable quarterly during the term hereby granted, 

and of the covenants hcreinaftcr'entered into by the faid 

Edward Edenfee^ and the conditions in thefe prefents in- 

Dcmifc. ferted and contained, hath demifed, leafed, granted, and 
to farm letten, and by thefe prefents doth demife, leafc, 

parcels. grant, and to farm let unto the faid Edward Edenfee^ all 
that tenement and thofe fields, clofes, and parcels of land, 
meadow, pafture, and orchard, fituate at within the 

parifli of afore faid, now in the poflfeflion of the 

faid Edward Edinjee^ as tenant to the faid "Thomas Eden- 
Jor-i AND ALSO all thofe melTuages and dwelling-houfes 
belonging to the faid Thomas Edenjor the fon, fituate 
within the village of aforefaid ; and also all that 

lime -kiln, fituate, lying, and being on the lower fide of the 
turnpike-road leading from aforefaid towards 

) AND also all that quarry adjoining thereto, 
called hohh Scarry \ all which premifes are now in 
the poflcflion of the faid Edward Edenfee or his under- 
tenants; TOGETHER WITH all houfcs, cdificcs, buildiugs, 
barns, fl:ables, courts, curtilages, quarries, lime -rocks, 
■ways, paths, paflages, waters, watercoiirfes, eafements, 
profits, commodities, and advantages whatfoevcr to- the 

faid 
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feid mcfluagcs, tenements, fields, clofcs, parcels of land, 
meadow, and pafture, lime-kiln, quarry, and prcmircs rc- 
fpeftively belonging or in anywifc appertaining, and now 
occupied, held, or otherwifc enjoyed by the faid Edward 
Edenjee as part or parcel thereof, (excepting and always Exceptfm 
referving out of this prefent demifc unto the faid ^niomas ^^ **^ 
Eden/or the fon, his heirs and afligns, all timber and other 
trees, and fapplings likely to become trees, of what nature 
or kind foe- ver, now ftanding, growing, or being, or which 
hereafter (hall or m: y grow or be in or upon the faid 
hereby demifed premifes, or any part thereof, during the 
term hereby granted, except pollards and fuch trees as 
have been ufually topped, lopped, pared, and pruned, with 
liberty of ingrefs, egrels, and regrefs to and for the faid 
Thomas Edenfor^ his heirs and afligns, and his and their 
fervants, labourers, and workmen, to view and fee the de- 
feats, repairs, and management of the faid hereby demifed 
premifes, and to fell, cut down, work, and root up the <atd 
trees and faplings, and to, carry away the fame with any 
manner of carriages or other conveyances, doing thereby 
no wilful wafte; and also excepting unto the faid and fibertf 
Thomas ]£denfor^ his heirs and afligns, the liberty, cafcment, o^p^»ti»i ' 
and authority ;» either by himfclf or thcmfelves, or his or 
their fervants, workmen, or labourers, of planting trees oa 
any part of the faid hereby demifed premifes, on both or 
either of the fides of the hedges of the fame, and of in- 
grefs, egrefs, and regrefs to and for the faid Thomas 
Eden/or to fence the faid trees, and to view and fee 
the defefts, repairs, and management of the fame premifes, 
or any part thereof,) to have and to hoi.d the (aid BkMbok 
meffuages, tenementSj fields, clofcs, parcels of land, mea- 
dow and. pafture, lime-kiln, quarry, and premifes hereby dc^ 
mifed, or intended fo to be, with the appurtenances, (except 
as aforefaid,) unto the faid Edward Edenjee^ his executors, ' 
adminiftrators, and afljgns, from the 26th day of March 
next cnfuing the date of thefe prefcnts^ for and during and 
to the end of the YuU term or time of three years thence 
next and immediately enfuing, and to be complete and 
ended, yielding and paying therefore yearly and 
every year unto the faid Thomas Eden/or^ his heirs or 
afligns, from and after the commencement of the faid 
term and thenceforth during the fame, the- rent or fum of - 

/. of lawful money of Great Britain^ by even and 
equal quarterly payments, at or upon the a5th day of 

March, 
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Marchy the !24th day of June^ the 29th day of September^ 
and the 25th day of Decembery clear of any deduftions for 
any rates, taxes, or other impofitions; the firft payment 
thereof to be made on the a4th day of June next enfuing 
covenar^tby the Commencement of the faid term : and the faid Edward 
^ymiiSt of Edenfee doth by thefe prefents, for himfelf, his heirs, execu- 
renij tors, adminiftrators, and afligns, covenant, promife, grant, 
and agree to and with the faid Thomas EdenfoVy his heirs 
and afligns, in manner following ; (that is to fay,) that he thq 
faid Edward Eden/or (hall or will well and truly pay or 
caufc to be paid unto the faid 'Thomas Edenjovy his 
heirs or afligns, the faid yearly rent hereinbefore referved, 
on the days and times hereinbefore limited for the pay- 
ment of the fame, according to the refervation hereby 
made thereof, and the tenor, true intent, and meaning of 
tofuppiy thefe prefents; and that he the faid Edward Edenfee^ his 
S^*VhftSl? executors, adminiftrators, and afligns, fliall and will, upon 
Sag the reafonable notice requiring the fame to be given by the 
^^^*y faid Thomas Edenjory his heirs or afligns, find and provide 
fufiicient fpear-fticks, to be u(cd in laying down the thatch 
to be made in or upon the houfes, out-houfes, edifices, and 
buildings of and belonging to the faid hereby, demifed 
premifes which are now thatched, when and fo often as 
there fliall be occafion to thatch the fame during the term 
■otto break hereby granted; and that he the faid Edward Edenfecy 
up the paf- i^jg executors, adminiftrators, or afligns, (hall not or will, 
iroundj at any time during the term hereby granted, till, or break 
up to or for tillage, all or any part of the meadow or 
pafture. groun(||, parcel of the faid hereby demifed pre- 
norany part,mifcs ; AND that he the faid Edward Edtnfeey his cxccu- 
wemore*" tors, adminiflrators, or afligns, fliall not or will till, or 
thanoncf 3 break up to or for any tillage, any part of the arable 
ground, parcel of the faid hereby demifed premifes, more 
than once during the faid term hereby granted, and only 
-fuch parts of the fame as have not been tilled within three 
■Of tofow years from the day of the date of thefe prefents; and that 
w«8o7 ^^e the faid Edward Edenjecy his executors, adminiftrators, 
puifc, ex- or afligns, fliall not or will fow the part or parts of the faid 
ce^tiurnip. ^^^^^^^ dcmifcd prcmifcs which he or they fliall till, or 
grain tor break up to or for tillage, during the term hereby granted, 
*^^°* with any roots or pulfe whatfoever, except turnip-feed 
nor takeoff and grain for corn, at any time during the term ; and that 
thrlU^ops ^c ^h^ f^^^ Edward Edenjecy his executors, adminiftratow, 
•fsrain and 01 aflfjgns, ftxall not OX will, as to the part of the faid here- 
^ by 
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by demifed prcmifcs which he or they fhall till> or break oncoftur- 
vp to or for tillage, during the faid term hereby granted, "be'part™ 
take from off any part of the lame more than three crops which &aU 
of corn or grain, and one crop of turnips, during the term t^^"*^** 
hereby granted ; and as to that part of the faid hereby nor more 
demifed premifes which is at this time in a courfe of till- *jj*" ^"J^ ^^ 
age, take from off the fame more than one crop where whicrLm 
two crops have been taken fince they were laft broken up y»';afic where 

r -11 '^ 1 1 i_ two crop* 

for tillage, or more than two crops where but one crop have been 
has been taken fince they were laft broken up for tillage ; ^^reth^ 
AND that fuch crops of corn or grain (hall be taken in fuc- two where 
ccilive years,' and that one of them, where there are to ^ten"***^" 
be three, and that not the laft, ftiall be of wheat, and the 
other two of barley or oats, or one of the one and the 
other of the others and that he the faid Edward Edetifee, todrcfsthe 
his executors, adminiftrators, or afligns, fhall or will, at wUhUme^or 
his or their proper cofts and charges, carry or caufe <Jung5 
to be carried into and upon every and each acre, and fo in 
proportion for every lefs quantity than an acre of the faid 
hereby demifed premifes which he and they refpedively 
fliall till, or brea^ up to or for tillage, during the faid 
term hereby granted, or in the fall of the prefent year, or 
in the fpring of next year, for a firft crop, and before the 
fame fhall be fown, in order to the taking the firft crop, 
ten hogfheads of good well- burnt ftone lime, or i6o 
feams of good black rotten dung in lieu thereof, which 
feams fhall be fuch quantity as are ufually carried in the 
country, and there lay, leave, fpread, caft abroad, and ma- 
nage the fame drefling according to the beft rules of good, 
hufbandry ; and that with the feeds of corn or grain which tofow 
fhall be fown by the faid Edward Edenjee^ his executors, trefdi with 
adminiftrators, or afligns, in order to the taking of the ^^^^ *** ©^ 
third or laft corn or grain as are to be taken during the crops ^ 
term hereby granted,, and alfo with the feeds of corn 
.or grain which fhall be fawn by the faid Edward' EdenJeCy 
his executors, adminiftrators, or afligns, in order to the 
taking the laft of fuch crops of corn or grain as he or 
they fhall take from or off the part or parts of the faid 
hereby demifed premifes which are now in a courfe of 
tillage, he the faid Edward Edenjeey his executors, admi- 
niftrators, or .afligns, fhall or will fow or caufe to be fown, 
in or upon that part of the faid hereby demifed premifes 
iri which fuch feeds of corn or grain fhall from time to 
tiftie be fown, at leaft twelve pounds of good new clover, 

and 
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and one p*felc of the bcft new carer or trefoil graft feeds 
an acre, and fo in proport'on for every Icfs quantity than 
one acre, and brufh, harrow in, and manage the lame feeds 
according to the bcft rules of good huilbandryi and also^ 
that he the faid Edward Edenjee^ his executors, adminiftra- 
tors, or afllgns, Ihall not or will, after any courfc of tillage^ 
ftrip) pluck, or fret the grafs which ihall arife or be pro- 
duced by or from fuch grafs feeds, or mow the fame more 
than once after the feeds from which the grafs ihall ariie 
ihall have been fown, and then only in the next year after 
the feeds ihall have been fowui and that he the iaid 
Edward EdenfeCy his executors, adminiftrators, or afligns, 
ihall not or will fulFcr the grafs arifing from fuch grais 
feeds to be injured by bcing*eaten too clofe ; and that he 
the faid Edmard Edenjee^ his executors, adminiftratorsy or 
affigns, ihall not mov/ the grafs of the pafture ground at 
any time during the term, withom the confent of the faid 
Thomas Edenjor the fon, his heirs or affigns^ thereunto ir> 
writing under his or their hand or hands firft had and ob- 
tained; AND that he the faid Edward Edenjee^ his exe- 
cutors, adminiftrators, or affigns, ihall not or will cut, 
hew, fell, talcc down, or root up, or caufe, procure, or* 
wittingly or willingly permit oi^ fuffer to be cut, hewn, 
felled, taken down, or rooted up, any of the trees and fap- 
lings now being, or which at any time, and from time tc^ 
time hereafter during the term hereby granted, fhallftand, 
grow, or be planted in or upon the faid hereby demifed 
premifes, or any part thereof; nor top, lop, poll, parc> 
or prune any trees of oak, a(h, elm, or other wood, but 
fuch as have been refpcftively and ufually topped, loppedj 
polled, pared, and pruned, and thofc but once during the 
laid term, and then only in the firft or fecond year of the 
term herebj granted, and in feafonable times of the 
year for the doing thereof; and that he the fzid Edwar J 
EdenfeBy his executors, adminiftrators, or aifigns, ihall not 
or will cut the wood of the hedges of the faid hereby de- 
mifed premifes in any one part of the fame hedges, or the 
furee or underwood now growing, or which at any time 
and from time to time hereafter ihall grow or be in the 
fame premifes, more than once during the term hereby 
granted, and none in the laft year thereof, or in any part 
or place from which any wood, furze, or growth ihall have 
been cut within the fix preceding years ; and that he the 
imd Edw^d Edenfee^ his executors^ adminiftrators, or 

.ailigns^ 
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affigns, fhall or will make anew all and Angular the «i«ringth« 
hedges of and belonging *to the hereby demifed pre- ^^'"** 
mifes, or put parts of the fame refpc6tively as (hall rc-^ 
quire to be new-made, once, before the end of the term . 
hereby granted; and that upon and after new-making or laving the 
cutting each refpeftive hedge of the faid hereby demifed "^^^'^ 
prcmifes, .or any part thereof, there ihall be left to remain moft proper 
on cither fide of the fame hedges, or fuch parts thereof as J^hicHSi 
fliall be fo cut, the wood which fliall be moft proper for wiiiuy 
ftcepers 5 that he the faid Edward Edenjee^ his executors, ^^!^^^^ 
adminiftrators, or affigns, fhall or will well and fufficiently pofej 
lay down fuch wood for ftecpcrs, and dike, caft, load, 
bank up, fence, and manage the fame hedges and every of 
them, or fuch parts thereof as ^forefaid on either fide, ac- 
cording to the beft rules of good hulbandry ; and that he nottofufFet 
the faid Edward Edenjee^ his executors, adminiftrators, or [rcw'to^be'*" 
affigns, fliall not or will fufFer the orchards of and belong- injured by 
ing to the faid hereby demifed premifes to be depaftur^d **'^ * * 
with any catde which may hurt or prejudice the trees 
therein; and that in lieu and ftead of every apple -tree and to plant 
that during the term hereby granted fliall be in the faid tre''c^^°fh^ 
orchard or orchards, and which fliall happen to die or be room of 
blown down or decayed, he the faid Edward Edenjee^ his th!tmT/ 
executors, adminiftrators, or afligns, fliall or will provide ^^ppc^ to 
and plant a kindly and flourifliing young apple-tree, likely ^*°'^'*^"y> 
for growth, and of the value of two fliillings at the leaft, 
and fence in, fecure, preferve, and engraft the trees to be 
fo planted, and every of them, in a huflDand-like manner; 
AND that he the faid Ed'jjard EdenfeCj his executors, ad- not to carry 
miniftrators, or agigns, fliall not or will, at any time du- ^*"y^"^» 
ring the term hereby ^granted, nor after the expiration 
thereof, without the confent of the faid Thomas Edenforj, 
his heirs or afligns, thereunto in writing under his 
or their hand or feveral hands firft had and obtained, 
qarry, or caufe, permit, or Ibffer to be carried from off the 
faid hereby demifed premifes, or any patt thereof, any 
corn in ftraw, ftraw, muck, dung, compoft, foil, and ma- 
nure which fliall arife, grow, or be made thereon ; but buttofpeni 
ihali or will ufe, confume, and fpend the fame muck, dung, "p^'^^ 
sjhes, compoft, foil, or manure, from time to time, on fuch p^*"*'*'^ 
part of the faid hereby demifed premifes as fliall moft. 
rcafonably require the application of the fame for drefling, 
or leave the fame, and alfo fuch corn in ftraw and ftraw, 
OR. the (aki. hereby demifed premifes, in heaps, and not 
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feattcrcd, for the benefit of the faid Thomas Edenfofi 
ftottocinry his heiFS OF afligns : AND that he the faid Edward 
/wcy»df,or Eden/eey his executors, adminiftrators, or afligns, (hall not 
t^Jll or will carry out any foreyards from the higher part of any 
* hilly field, parcel of the faid hereby dcmifed premifes, or 
at any time during the term hereby granted do or com- 
mit, or fufFcr to be done or committed on the faid hereby 
demifed premifes, any manner of wafte, fpoil, deftruftion, 
•rfeiiorcar- and ilKhuibandry whatfoever: and that he the faid £*//- 
iL**e^fto"ne '^^rd EdenJeCy his executors, adminiftrators, or afligns, (hall 
before it is not or will Tell or carry off, or permit or fufitr to be fold 
^pt,Vc.'i or carried off^ from the faid. demifed 'premifes, any lime- 
ftone before the fame (hall be burnt to lime, other than 
and except fuch ftone of lime-rock as fhall be r^fed frorn 
the faid quarry called Lobb ^arry^ from which the faid 
Edward Edenjee^ his executors, adminiftrators, or afTigns, 
may take, fell, and carry away any quantity of ftone that 
to bear tu he or they rcfpeclively fhall think proper; and that he 
a!ld°otbcr the faid Edward Ederjee^ his executors, adminiftrators, and 
TT' L ^^^S"S, fhall and will take all parifh apprentices, do all 
argcs, c. p^j.jjj^ offices, and pay and difcharge all and Angular the 
rates, taxes, charges, burdens, compofitions to the high- 
ways, and impofitions whatfoever, parochial and parlia- 
mentary, inclufive of the land-tax, which at any time, and 
from time to time during the term hereby granted, are or 
Ihall be taken, done, paid, difcharged, or performed for 
or in refpeft of the f^id hereby demifed premifes, and 
when and as the fame refpccftively fhall be to be taken, 
and glaze paid, donc, difcharged, and performed ; and glaze ajid lead 
dTwr'^nd ^^ windows ; and, having rough timber provided by the 
repair the faid ^homas Ederjor^ his heirs or affigns, repair the gates, 
fiucs,&c. }^2S%y pofts, and ttiks of and belonging to the faid hereby 
demifed premifes ; and find and provide for the fame win- 
dows new glafs and lead when and as often as occafion 
and fcour fhall tcquire 5 and that he the {2\!dL Edward Edenfeey\ix^ 
•nw^yean ^xccutors and adminiftrators, fhall and will cleanfe and 
fcour the ditches and gutter^ of and belonging to the 
meadow and water- let grounds, parcel of the faid hereby 
demifed premifes, at leaft once in each year of the term 
Leflbr to en- hereby granted: and that it fhall and may be lawful to- 
J^J^'''^'^^''^^ and for the faid 'Thomas Edenjory his heirs or afligns, 
prepare the or any perfon or perfons having the reverfion of the faid 
^v\\z^t ^°' hereby demifed premifes, and his and their tenants, falef- 
men, and workmen^ in the proper fcafons of the kit year 
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cf the faid term to enter into of upon any of fuch acras 
of the arable ground of the faid hereby demifed premifcs 
as fliall be then fallow or out of tillage, and not have 
been fown with clover or clover grafs feeds in the pre- 
ceding year, and to break up and prepare the ariflics . 
which ihall be in a courfe of tillage, and fow the fame 
and the ground to be fo broken up with feeds, and hold 
the part or fev^ral parts of the faid hereby demifed pre- 
mifes which fliall be fo fown, from the time or feveral re- 
fpeftive times at which the fame fliall be fown, during 
the then rcfidue of the faid term, without making -any 
recompcnce or fatisfaftion for the fame: Provided AL^^ovnxoftu 
-^-AYS, and it is hereby granted, that if it fliall fo happen '" ^ 
that the yearly rent hereby referved fliall be in arrear and 
unpaid, in part or in all, by the fpace of twenty-eight 
days next over or after any or either of the faid days or 
times whereon the fame ought and is hereinbefore limit- 
ed to be paid, and the fame fliall be lawfully demanded 
on the expiration of the faid twenty- eight days, or at 
any time afterwards, and fliall not be paid at the time 
of fuch demand, and at the time of fuch demand made 
no diftrcfs or diftreflTes may be lawfully had and -peaceably 
taken on the faid hereby demifed premifes, whereby or 
. wherewith the rent fo being in arrear, and all other the 
arrears thereof, (if any fuch there be,) and the cofts, , 
charges, and expences of and attending the levying the 
fame, may. be raifed and fully fatisfied ; or if the faid £i- 
tvard Edenfeey his executors, adminiftrators, or afllgns, 
fliall at any time during the term hereby granted do or 
con>mit, or fufFer to be done or committed on the faid 
hereby demifed premifcs, or any part thereof, any manner 
of wafte, fpoil, or deftruftion whatfoever ; or if breach 
or default fliall be made by the faid Edward Edenjee^ his 
exfcutors, adminiftrators, or affigns, any or either of them, 
in the performance of the whole, or any part of any claufe 
of any or either of the covenants, ftipulations, or agree- 
ments hereinbefore contained to be performed by or 
on the part and behalf of the faid Edward Eden/eiy 
his executors, adminiftrators, and affigns, then it Ihall 
or may be lawful tX) and for the faid Thdmas Eden/or^ his 
heirs or afligns, into and upon all and Angular the faid 
hereby demifed premifcs, or into and upon any part 
or parts thereof in the name of the whole, to re- 
enter, and all and Angular the faid hereby demifed pre* 
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ifAks, and every part thereof, to have, retain, repoflcfs, 
and enjoy, as if thefe prefcnts had never been made or 
executed ; thefe prefcnts, or any thing herein contained to 
the contrary thereof in any wife notwithftanding. And 
the faid Thomas Edenjor doth hereby for himfclf, bis heirs, 
executors, adminiftrators, and afligns, covenant, promife, 
grant, and agree, to and with the faid Edward Edenjor^ his 
executors, adminiftrators, and affigns, in manner follow- 
ing; (that is to fay,) that he the faid Thomas Edenfor^ his 
heirs or affigns, Ihall or will, from time to time during 
the term hereby granted, repair and keep in tenantabte 
repair the dwelling-houfe and other the edifices and build- 
ings, parcel of the faid hereby demifed premifes, or be- 
longing thereto, with all needful and neccflary reparations 
and amendments whatfoever, (other than and except lead 
and glafs for the windows, and fpar-fticks for the thatch,) 
when and as often as nee*d or occafion (hall require the 
fame from time to time during the term hereby granted, 
when thereunto requeftcd by the iT^di Edward Edinfee^\^ 
executors, adminiftrators, or affigns; ixA find and pro- 
vide for the faid Edward Edenjee^ his executors, ^c. fuffi- 
cient rough or unwrought timber for the repair of the 
gates, bars, pbfts,* and ftiles of the faid hereby demifed 
premifes, when the fame ftiall be in want of repair ; and 
find and provide for the faid hereby demifed premifes new 
gates, bars, pofts, and ftiles, when the old ones (hall 
be decayed and not worth repairing : and lastly, that 
fubjeft to the conditions hereinbefore expreffed, the faid 
Edward Edenfee, his executors, adminiftrators, and alTigns, 
Ihall or may enter into and upon the faid hereby demifed 
premifes, and have, hold, ufe, occupy, po(refs, and enjoy 
the fame during the term or time of three years hereby 
granted therein, without any let, fuit, trouble, molefta- 
tion, eviftion, ejeftion, expulfion, interruption, hindrance, 
or denial of, from, or by the faid Thomas Edenfory his 
heirs and affigns, or any other perfon or perfons whom- 
focvcr lawfully or equitably claiming or to claim the fame 
premifes, or any part thereof, by, from, or under him 
or them: and the faid Thomas Eden/or doth hereby 
for himfelf, his heirs and affigns, grant unto the faid Ed- 
ward Edenjeey his executors, adminiftrators, and affigns, 
that he and they Aall or may lawfully take all and Angular 
the apple-trees being or to be on the faid hereby demifed 
premifes, which (hall happen to die, be blown down, or 
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become decayed, and in the lieu or ftead of which a young 
apple-tree Ihall be planted, according to the covenant of 
the faid Edward Edenjee hereinbefore contained in that 
behalf. In witness, ^c. 



Leafe of Coal Works for 21 Years. 

^HIS Indenture, made, £s?r. between the Right 
**■ Honourable George Edward 'Henry Arthur Earl of 
PowiSy of the one part, and fVilliam Edenjee of, ^c. coal- 
miner, of the other part, witnesseth, that the faid Earl 
ofPowiSy for and in confideration of the rent, duties, pay- 
ments,- covenants, and agreements hereinafter refervcd and 
contained on the part of the faid William Edenjee^ his 
executors, adminiftrators, and afligns, to be paid, done, 
obfcrved, and performed, hath dcmifed, leafed, and to 
farm lettcn, and by thefe prefents doth demife, leafe, 
grant, and to farm let and fet unto the faid William Edenjee^ 
his executors, adminiftrators, and afligns, all and every 
the mines, veins, pits, groves, beds, and holes of coal, of 
all kinds, nature, and quality, which now are, can, (hall, 
or may be opened, found out, or difcovered by any ways 
or means whatfoever in, upon, or underneath all that 
trad of wafte land commonly called or known by the 
name of Coed yt Alt y and all thofe two farms or tene- 
ments rclpedively called or known by the names of the 
Flannegs and Cove Bedy with all that yard lately called 
Simmond's-yardy now thrown open and annexed unto a clofc 
called Cove Flan droos yr 5?jk, parcel of the Flannegs hrm 
aforcfaid, which farms and yard are now in the tenure ' 
or occupation of Margaret Cocker widow, or of Edward 
Rogers as her undertenant, and together with the faid 
tradt of wafte land are in the townftiips of Duddlefton 
and Wiggintony or one of them* in the parifh o( Elli/morey 
and within and parcel of the manor of Tray an in the 
county oi Salop 'y and also full and free liberty, licence, ■ 
and authority to and for the faid William Edenjecy his ex- 
ecutors, adminiftrators, and afligns, to open, dig, fearch 
for, work, win, gain, raife, and get up all forts of coal 
in and from the faid lands, or any part or parcel thereof, 
and to dig, fink, drive, run, and make any pits, fliafts, 
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levels, foughs, trenches> and watercourfcs, in and aboiit 
the faid mines of works ; and alfo to ercft, build, and fee 
up in and upon the faid lands, or any part thereof, any 
bingfteads, ftorehoufes, fmitbies, forges, mills, engines, 
hovels, and other buildings or machines for the better and 
more effedtual working of the faid mines, and getting up in 
and upon Coed yt Alt wafte afore faid fuch buildings as 
(hall be neceffary for the accommodation of the colliers 
who (hall from time to time be employed in and about 
the faid mines, and for that purpofe to raife, take, con- 
vert, and ufe ftonc and clay in and upon the faid waftc. 
(except from the rock o{ Coed yt Alt aforefaid); and- 
LiKEWisE full and free ingrefs, egrefs, and regrefs to and 
for the faid William Eden/eCy his executors, adminiftrators, 
• and afljgns, his and their agents, workmen, labourers, 
fcrvants, cuftomers, and dealers in and upon the faid 
farms, yard, and wafte, with horfes, carts, and other car- 
riages to and for the getting, taking, and carrying away 
the faid coal, making fuch reafonable fatisfaftion as here- 
inafter mentioned to the tenants or occupiers for the time 
being of the faid farms and yard for fuch trefpafs or other 
damage as (hall be committed or occafioned thereon, in 
confequcnce of the liberties and premifes hereby granted, 
TO HAVE, HOLD, ufe, cxcrcifc, and enjoy the faid mines, 
veins, pits, groves, beds, and holes of coal, privileges, liber- 
ties, and powers, and all and fingular other die premiles 
hereby refpedivcly granted and demifed, or intended fo to 
be, with their and every of their appurtenances, unto the 
faid Willicm Edenjeey his executors, adminiftrators, and 
affigns, from the day next before the day of the date 
hereof, for and during and unto the full end and term of 
twenty- one years then next following, and fully to be 
complete and ended; and to have and to hold all 
and every the coal that (hall be found,' gotten, and raifed 
within the term aforefaid, in all or any part of the faid 
lands, unto the faid William Edenfecy his executors, ad- 
miniftrators, and affigns, to his and their own proper uJe 
and ufes, as his and their own proper goods and chattels, for 
ever yielding and paying unto the faid Earl of P(?w;V, 
his heirs and affigns, for every ton or ftack of coals that 
fhall be found, gotten, and raifed as aforefaid, the rent, 
royalty, or fum of eight pence of lawful, money oiGreai 
Britain^ the faid ton or ftack to be calculated and afcer- 
tained by meafurc on the bank, and to contain one fquare 
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yard in length and breadth, and one yard and three quar- 
ters in height ; and the faid rent, royalty, or fum tp be paid 
quarterly at or upon the four ufual days of payment in the 
year, (that is to fay) the feaft of the Nativity of St. John the 
Baptift, St. Michael the Archangel, the Birth of our Lord 
Chrift, and the Annunciation of the Blcffcd Virgin M^ry, 
during the faid term hereby granted; the firft payment to be 
made on Midfummer-day ; and the faid William Edenjee^ for 
himfelf, his teirs, executors, and adminiftrators, and every 
qf them, doth hereby covenant, proniife, grant, and agree, 
to and with the faid Earl of Powis, his heirs and affigns, in 
manner following, viz. that he the faid fFilliam Edenjee^ 
his executors, adminiftrators, and affigns, (hall and will 
well and truly pay or caufc to be paid unto the faid Earl, 
his heirs and affigns, the faid rent or royalty of eight pence 
a ton or ftack for all the coal that (hall be gotten as afore- 
faid, at the time and in the manner and proportion herein- 
before mentioned, according to the true itftent and mean- 
ing hereof; and for the better afcertaining the amount 
thereof, (hall and will keep or caufe to be kept perfeft, 
juft, and true books of account of all coal which (hall be 
raifed in the faid works, wherein he or they (hall from 
day to day fct down or caufc to be fct down and entered 
the daily quantity thereof; and every of the four feaft 
days aforefaid in each year of the faid term hereby grant- 
ed, make out and deliver unto the faid Earl, his heirs 
and affigns, or his or their agent for the time being, a 
proper abftraft of the faid books of account for the then 
laft preceding three months, and by himfelf or them* 
felves, or his or their agent for the time being, verify the 
fame upon oath, if required ; and also permit and fufFcr 
the faid Earl, his heirs or affigns, or his or their agent for 
the time being, at all feafonablc times to infpedt the faid 
books of accounts, and take copies thereof, or extrafts 
therefrom; and also (hall and will from time to time, 
upon demand, pay the fcveral tenants or occupiers for 
the time being of the faid farm and yards fuch fatisfac- 
tion for the trefpafs or damage that (hall be committed 
or done on their refpeftivc lands by working the itiines 
aforc(aid, or carrying the produce thereof away, or any 
materials to and from the faid premifes, as two indifferent 
pcrfons, whereof the one to be nominated by the faid . 
Earl, his heirs or a(Egns, and the other by the faid William 
Edenfee^ hb executors, adminiftrators, or affigns, (hall 
.think reafoaabki and likswiss that he the faid tVilliam 
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Edenfeey his cxccutorj, adminiftrators, and afljgns, (hall 
and will from ;ime to time, and at all times hereafter 
during the faid term hereby granted, work and make 
trials for coal in, through, and underneath the faid lands, 
according to the beft and moft improved methods of car- 
rying on collieries, and the ufual courfc of proceeding in 
and continuing fuch works with effcft, and according to 
the true intent and meaning of thefe prefents ; and get 
and raife all the coal of every kind which (hall be found 
in the faid mines or pits fully and clearly before him and 
them, fo as none be left remaining therein; and not 
negled or omit the effeftual working of the faid mines 
for the fpacc of fix weeks in any one year, except only 
fo far as he or they fhall be hindered by fome inevitable 
accident; but from and after the 29th day of September 
next enfuing the date hereof fhall and will conftantly 
keep and employ, in the digging, fearching for, and get- 
ting fuch coal, five able labouring colliers at the leaft, from 
■Michaelmas to Lady-day in every year, and ten able labour- 
ing colliers at the leaft, from Lady-day to Michaelmas in 
every year; and further, that he the faid William 
Editifeey his executors, adminiftrators, or affigris, (hall and 
will with all convenient fpeed make and drive a good and 
cfFedual level of three feet in breadth and five feet in 
hei^hth at the leaft from the river BeCy through the Boat- 
fields the Wood^ the Bryer-fyze^ Cae Gwenyddy Cae Newyddy 
Cae Connaly and Cae Firmy parcel of the aforefaid farm 
called the FlannegSy and the fame level well and efFeftually 
prop and fecurj?, fo as the faid mines may be drained, 
and the coals therein be gotten ; and (hall and will from 
time to time well and efFe£tually prop and fecure all and 
every the pits and (hafts which he or they (hall fink, dig, 
• or work in or upon the faid lands, or any part thereof, fo 
that man and beaft be free from danger thereby; and 
when and as all and every of the fame pits and (hafts be- 
come ufelefs, or not worth working in, (hall and will im- 
mediately make or fill the fame, fo as they and every of 
them be made fecure and free from danger; and more- 
over, that he the faid William Edenfeey his executors, ad- 
mini(lrators, and a(figns, (hall and will at his and their own 
proper cofts and charges well and fufEciently repair, main- 
tain, and keep all and every the houfcs, ftorehoufes, bing- 
fteads, fmithics, forges, mills, engines, hovels, and other 
buildings and machines, pits, (hafts, levels, foughs, trenches, 
and watcrcourfcs, which are, or in confequcncc of the liber- 
ties 
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tics hereby granted (hall be built, crcaed, dug, funk, 
drove, made in, upon, or underneath the faid farms, yard, 
or wai^e, or any part thereof, For the working of the faid 
coal mines and carrying on the faid works, or the accom- 
modation of labourers employed therein, in good andTub- 
ftantial order, condition, and repair, in all thingi, froifi 
time to time, and at all times during the term hereby 
granted, if the fame Ihall fo long continue ufcful, having 
towards the building and repairing the roofs and doors of 
liich houfcs and buildings, for the accommodation of 
colliers, and for making air-pipes for the faid works not 
exceeding fixty yards in length, fufBcient rough timber pro- 
vided and delivered by the faid Earl, his heirs or affigns; 
AND at the end or fooner determination of the faid term, 
all and fingular the fame premifcs, with all timber and 
other "materials remaining in the ufcful pics, levels, or 
fhafts, Ihall and will leave and yield up unto and for the 
ufe and benefit of the faid Earl of Powisy his heirs and 
afligns, being allowed by him or them fuch price or value 
of and for the engines, machines, and laft-mcntioned tim- 
ber as Ihall be fetdcd and adjudged by two indifferent 
perfons, whereof the one to be nominated by the faid 
Earl, his heirs or affigns, and the other by the faid William 
Edenjeey his executors, adminiftrators, or affigns; ano' 
FURTHERMORE, that be the faid William EdenJeCy his ex- 
ecutors, adminiftrators, and affigns, ihall and will at all 
times when the faid mines (hall be in work, convey or 
caufe to be conveyed down gratis, from the furface into 
and through the faid mines, by, in, or upon the engine* 
or machines by which he or they, or his or their agents, 
workmen, labourers, of fervants, Ihall ufually be conveyed 
down, fuch perfon or perfons as the faid E2Lrho( Powis, his 
heirs, or his or their agent for the time being, fhall at any 
time or times name and appoint for the purpofci and 
permit and fuffer the faid perfon or perfons to furvcy and 
inlped: the faid mines and works, and to fee whether the 
fame are kept in good and fubftancial order, condition, 
and repair, and are worked, managed, and carried on in 
a fair and workman- like manner, according to the true 
intent or meaning of thcfc prefcncs, or notj and after 
fuch furvey and infpeiStion fhall and will rcconvcy fuch 
perfon and perfons by and in manner aforefaid from and 
out of t|ie faid mines and works : and the faid Earl of 
Powis DOTH for himfelf, his heirs, executors, and admi- 
niftrators, hereby covenant, promifc, and agree, to and 
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with the faid Wtlliam Edenfee, his executors, admimftrators, 
and affigns, that he the faid IVilliam Edenfeey his executors, 
adminiftrators, and affigns, paying the faid rent or royalty 
hereby referved, and obferving and perforjuing the cove- 
nants and agreements herein contained, fhall and may 
peaceably have, hold, occupy, and enjoy the faid dcmifcd 
premifes, and every part thereof, and all and Angular the 
liberties and privileges hereby granted, according to the 
true intent and meaning of thefe prefents, without the law- 
ful let, fuit, cvidion, moleftation, or denial of the faid 
Earl; his heirs or affigns, or of any perfon or pcrfons law- 
fully or equitably claiming or to claim from, by, under, 
or in truft for him, them, or any of them: provided 
ALWAYS, and it is hereby covenanted, agreed, and declared 
by and between the faid parties hereto, and thefe prefents 
are upon this exprefs condition, that in cafe the faid rent 
or royalty hereby referved (hall happen to be behind and 
unpaid, in part or in all, for the fpace of twenty days next 
after either of the faid feaft days hereinbefore appointed for 
payment thereof, and the fame (hall be demanded on the 
expiration of thofe twenty days, or at any tim^^ afterwards, 
and fhall not be paid at the time of fuch demand, or if the 
faid William Edenfeey his executors, adminiftrators, or affigns, 
fliall fail or omit to keep fuch books of account, and to 
verify the fame upon oath when req^nrcd as aforefaid, or to 
deliver fuch abftrafts thereof when and as aforefaid, or to 
permit and fuffer fuch copies or extrafts of the faid book to 
be taken as aforefaid, or do or fliaii rcfufe or negleft to 
make and pay unto the feveral tenants or occupiers for the 
time being of the faid lands, fuch fatisfaftion for trefpafs 
or damages as aforefaid, or if he or they- do or (hall 
negleft or omit to work and make fuch trials for coals as 
aforefaid, or to raife all the coal which fhall be found in 
the faid works fairly before him and them as hereinbefore 
mentioned, or to keep in conftant employ, in the faid 
works, fuch number of labouring colliers as aforefaid, or 
do nor, or fhall not in manner aforefaid make and drive 
fuch level and prop, and fccure the fame, and alfo the 
ufeful pits and fhafts, and fill up thofe that fhall become 
"ufelcfs or not worth working in as aforefaid, and alfo put* 
keep, and maintain in good an* fubftantial order, con- 
dition, and repair, all the houfes, florehoufes, bingftcads, 
fmithies, forges, mills, engines, hovels, and other build- 
ings and machines, pits, fhafts, levels, foughs, and trenches 
which are or 4^alJi be builr, ercfted, fct up, dug, fun^^* 

drove. 
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drove, or made in or upon the faid farm, yard; or wa(le> ot 
any part thereof, as aforcfaid, except fuch only as are or 
fhall become ufelefs 5 or if the faid fFilliam Edenfeej his 
executors, adminiftrators, or affigns, (hall refufc or negleft 
to convey down and reconvey up, into, through, and 
out of the faid mines and works in manner aforefaid, fuch 
perfbn or perfons as fliall from time to time be appointed 
to furvey and infpcft the fame as aforefaid, or fliall hinder 
or moleft fuch perfon or perfons in the making fuch furvey 
or infpedion, or do or fliall negleft or omit the effedlual 
working of the faid mines for fix weeks in any one year, 
except fo far as he or they fliall be hindered by fome inevi- 
table accident as aforefaid j or do or fliall affign, fet, or 
let the faid demifcd premifcs, or any part thereof, to any 
perfbn or perfons whomfoever without the confent and 
licence of the faid Earl, his heirs or afllgns, firft obtained 
and had in writing under his or their hand or hands, or 
the hand of his or their agent for the time being, and 
that only for fuch time and in fuch manner as fliall in 
fuch licence be exprefled; that then and thenceforth, 
for all, any, or either of the faid caufes, it fliall and may 
be lawful to and for the faid Ezrl o( Exefery his heirs or 
affigns^ into all and Angular the faid demifcd premifcs, or 
into any part thereof in the name of the whole, to re- 
enter, and the fame to have again, repoflfefs, and enjoy, 
as in his and their firft and former eftate, without any re- 
lief to be had either at law or in equity by the faid fFii- 
Ham Edenjeey his executors, adminiftrators, or aflignsi any 
thing herein contained to the contrary notwithftanding : 
PROVIDED Also, and the faid parties hereto hereby re- 
fpeftively further covenant, agree, and declare unto and 
with each other, that if it fliall happen that the faid de- 
mifed premifcs, or fuch new mines and works as fliall be 
difcovered and worked by virtue of thcfe prefents, fliall not 
yearly, and eviery year during the laft twenty years of the 
laid term hereby granfcd, produce coal after the rate of 
thirty tons a week, one week with another, to be afcer- 
tained by meafure in the manner hereinbefore ex pre fled, 
' for the aforefaid rent or royalty, that then and in fuch 
cafe the {'dix^ William Edenfe$y his executors, adminiftrators, 
or affigns, fliall and will on every of the faid feall days of 
Midjummevy Michaelmas y CbrifimaSy and Lady -day y during 
that part. of the faid twenty years wherein the; fame mines, 
works, and premifcs fliall not produce as hereinbefore 

, fpccificd. 
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ij^ccificd, well and truly pay or caufc to be paid unto the 
laid Earl, his heirs or afligns, the rent or fum of 25/. of 
lawful money of Great Britain^ in lieu and ftead of the 
payment hereinbefore referved, elfe Ihall and will give 
notice in writing unto the faid Earl, his heirs or affigns, 
that they will furrender or yield up this prefent Icafe, and 
the premifes hereby demifcd, at the end of twelve calendar 
months next after fuch notice ; and (hall and will accord- 
ingly furrender and deliver up the fame to be cancelled 
and made yoid ; and alfo leave and yield up all fuch houfes, 
ftore-houfes, bingfteads, fmithies, forges, mills, and other 
crcftions and buildings which' Ihall be erefted and built 
by virtue of thefc prefents, and remain ftanding one 
year next before the time of fuch notice given, together 
with all ufeful pits, (hafts, levels, foughs, trenches, and 
other works therein or belonging thereunto, in good and 
fubftantial order, condition, and repair, according to the 
covenant hereinbefore contained ; and then and in fuch 
cafe, the faid William Edenjee, his executors, ' admini- 
ftrators, and afligns, having fully obferved and performed 
all and every the covenants and agreements herein con- 
tained, on his and their part to be obferved and perform- 
ed, thefe prefents, and every claufe, article, anc^ thing 
herein contained, and the term and eftate hereby granted, 
Ihall, at and from, and after the end of fuch twelve 
calendar months next following fuch notice, ceafe, deter- 
mine, and be utterly void to all intents and purpofcs 
whatfoever ; any thing herein contained to the contrary 
notwithftanding. In witness, ^c. 



Leafe of a Farm in Sbropjhire for ti YearsJ com- 
mencing as to different Partf at different Periods, 
and fubjed to pecuniary and other Rents. 

Pardrsw ^HIS INDENTURE, made, &?r. BETWEEN the Right 

•*• Honourable George Edward Henry Arthur Earl of 

Pewis, of the one part, and John Edenjee of, ^c. farmer, of 

Cwfidef. the other part, witnesseth, that the faid Earl of Pi? w/V, for 
and in confideration of the rents, duties, fer vices, cove- 
nants^ and agreements hereinafter referved and contained on 

the 
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the part of the faid John Eden/ee to be paid, done, obfervcd, 
and f>erformed, hath deniifed, leafed, fct, and to farm 
let, and by thefe prefents dqth dcmifc, leafc, fet, and to De»Uk. 
farm let unto the faid John Eden/ee^ all that meffuage, 
tenement, and farm commonly called or known by the 
name of Timberth Farm^ fituate, lying, and being in thp 
townlhip of Titnberth and parilh oiChirbury in the county 
oi Salopy and within and parcel of the manor of Chirbury 
in the faid county of Sahpy and lately in the tenure of 
y. H. and now or late of the faid John Eden/ee -^tooethek 
with all and Angular the rights, members, aqd appurte- 
nances to the faid premifcs, or any part thereof, belong- 
ing or appertaining (excepting and always referved out Exceptioii 
of this demift unto the faid Earl of Powis, his heirs and ^^ *'*•* 
afligns, all woods, underwoods, timber, and other trcci 
and faplings, of what kind or nature foever, now growing 
or being, or which (hall hereafter grow or be in or upon 
the faid demifed premifes, or any part thereof; and all aSmu 
mines, veins, and beds of coal, lead, copperj or other 
metals or minerals, and all quarries of lime or other ftone 
now being, or which Ihall hereafter be found or difcover- 
ed in or upon the faid demifed premifes, or any part 
thereof, with full liberty and power to and for the faid 
Earl of Powisy his heirs and affigns, and his and their 
agents, fervants, workmen, chapmen, and dealers, and 
every other perfon that fhall Be authorifcd for that ' 
purpofe, at any time or times hereafter to enter into or 
upon the faid demifed premifes, or any part thereof; 
and ther? to fell, work up, cord, ftack, burn, coal, or 
otherwife convert the faid wood and underwood, trees, 
and faplings, or any part thereof, and alfo to dig, delve, 
fearch for, get up, drefs, and make merchantable the faid 
coal, ftones, metals, and minerals, or any part thereof; 
AND the faid excepted premifes, or any part thereof, to 
take and carry away with all or any fort or manner of 
carriages; and for the feveral and refpeftive purpofcs 
aforefaid to make and erei?: all or any kind of warehoufes, 
engines^ machines, faw-pits, coal-hearths,, and other con- 
veniences on the faid demifed premifes, or any part there- 
of, at his or their pleafure ; and also, except and re- Liberty t* 
ferved unto the faid Earl, his heirs and affigns, full liberty ^^J*^*^ 
. and power to and for him and them, and his and their 
agents, fervants, and workmen, at any time or times here- 
after to dig, raife, and carry away marl, clay, gravel, and 
iand in and from the laid demifed premife&j or any part 

thereof. 
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thereof, for the manuring of other his or their lands, the 
making of roads, bricks, or tiles, or other purpofcs (in cafe 
topianti there (hall be more than fhall be wanted thereon); and to 
plant any part or parts of the faid demifcd premifes with 
all or any kind of foreft trees, and the fame hence to pre- 
tomake fcrvc 5 AND ALSO to make any road or roads, piece or 
"^^^ **• » pieces of water and watercourfes, and the fame from time 
to exchange to time to alter and divert; and to take from the faid 
«h«)?cmif/i- J^^ EdenfeCi his executors, adminiurators, and affigns, 
* and convey in exchange for other lands or tenements, or 
fell any part or parts of the faid premifes hereby demifcd ; 
t» plough and like wife to plough and fallow, at or after Chriftmas- 
Jart^f th^e ^^y P^^^ before the determination of this demife, any part 
prc«Hes a or parts of the faid demited premifes, and to take and have 
JiforlTihr* convenient ftabling and tyings in the out-buildings on the 
end of the faid dcmifcd premifes, for the horfes and cattle which 
Wwvtnu fl^all be employed in and about the fame, making to 
ent ftabUng, the faid John Edenjee^ his executors, adminiftrators, and 
foVpofeV^*^ afligns, on the exercife of all or any of the liberties and 
^^ng**- privileges hereinbefore excepted, fuch fatisfaftion and 
°"* recompencc for the damage he or they fhall fuftain there- 
by, as two indifferent perfons (whereof the one to be 
chofen by the faid Earl, his heirs or afligns, and the other 
by the faid John Edenfee^ his executors, adminiftrators, or 
tofowpart afligns) fliall think rcafonable ; and likewise except 
wrd» dover ^^^ ftfcrvcd unto the faid Earl, his heirs and afligns, full 
liberty and power, to and for him and them, and his or 
their agents, fervants, and workmen, to fow with clover 
and grafs feeds fuch part and parts of the faid demifcd 
premifes as Ihall be in tillage the fpring feed-time next be- 
fore the determination of this demife, and upon or after 
the firft day of November next following fuch feed-lime to 
take pofTcflion of the fame lands, and fence and prefervc 
the fame, and the clover and'grafs therein, thenceforth to 
to fence the and for his and their own ufe and benefit; and also 
underwood y^pQ^^ cvcry fall which fhall be made on the wood or 

opon every *. ,•', - ' r^ii t t '•- 

fall. coppice lands of or on the faid demifcd premiles, to 

fence and copy up the fame to prcferve the future fprigs 
therein from the bite of fheep and cattle, and all other 
trefpafs and damage during the fpace of years next 

Game. after each fall refpcdtively ; and also except and referv- 
cd unto the faid Earl, his heirs and affigns, iall game, wild 
fowl, and fifh which npw are or hereafter fhall be 
in or upon the faid demifed premifes, or any part there- 
of, with the folc liberty, privilege, and power of huntings 

coiirfing. 
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courdng, hawking, fetting, fowling, and fifhing for the 
fame by himfclf or themfclvcs, and his or their companlodi, 
and by his or their gamekeepers, with fcrvants, horfcs, 
and dogs^ in and upon the faid demifed premifes, or any 
part thereof J and the game, wild fowl, and fi(h there 
. killed or taken, to have and carry away to and for his 
and their own ufe and benefit, at his and their pleafure) 

TO HAVE AND TO HOLD the faid mcffuage, tenement, Habendum. 

farm, and other the premifes hereby dcmifed (except 
as hereinbefore excepted) unto the faid John Edenfee^ 
his executors, adminiftrators, and afljgns, in manner 
following; (that is to fay,) the part or parts thereof 
which is or are meadow lands, from the 2d day oiFebru^ 
ary laft paft ; the dwelling-houfe and neceffary out-build- 
ings, from the ift day of May next coming; and the 
refidue of the faid premifes, from the day of the date 
hereof^ for and during the full and whole term and time 
of 13 years thence rcfpedively next enfuing, and fully to 
be complete and ended; and to hold fuch field, if not 
lefs than acres, part of the faid demifed premifes, as 

fhall bie hereafter appointed by the faid Earl, his heirs on 
affigns, or his or their agent for the time being, as a boofy 
pafture unto the faid John EdenfeCy his executors, admi- 
niftrators, and affigns, from the end orfooner determina^ 
tion of the faid term therein until the firft day of May 
then next following ; yielding^ paying, rendering, znd Reddttidum. 
performing therefore yearly and ever]^ year during the 
continuance of this demife, unto and for the faid Earl, his 
heirs and affigns, the fcveral rents, dudes, and fer vices 
hereinafter mentioned, viz. t|ie rent or fum of 120/. of 
lawful money of 'Great Britain^ free and clear of and from 
all taxes and deduftions whatfoever (except land-tax), by 
two equal half-yearly payments at or upon every 24th day 
of June and 25th day of December ^ (the firft payment to 
be made .on the 24th day oijune next,) and two ftrikes 
or buftiels of oats, and one couple of fat fowls, on every 
^S^h day of December i and also two days work or labour 
with a waggon and. four horfes, attended by or with 'a 
.^^ggoiier, at fuch time or times in the year as (hall from 
time to time be appointed; and likewife the keep of a ' * 

dog, and a cock, if required; and grinding all the corn 
-and grain which Ihall be eat or conlumed in or upon the 
faid demifed premifes, or any part thereof, during the 
continuance of this demife, at the mill of the faid £arl» 

his 
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his heirs of affigns, called Heigbtly Mill in the parilh of 

Chirbury aforcfaid, he and they being well ufed, and in 

convenient time difpatched; and doing and performing 

fuit and fcrvice at all and every the courts to be holdcn or 

kept for the manor or borough of Chirbury aforciaid, 

dnd .abiding by and obeying all and every the orders and 

bye-laws which Ihall be there made and ordained; and 

ALSO YIELDING AND PAYING for cveiy acrc of mcadow Of 

ufual mowing ground of the faid demifed premifcs, which 

he the faid John Edenjeey his executors, adminiftrators, or 

affigns, jhall plough or break up for tillage, and for every 

ncre of the premifes hereby demifed, exceeding forty acres, 

which he or they (hall have in tillage in any one year of 

this dcmife, and alfo for every acre thereof, exceeding 

twenty- five acres, which he or they (hall mow in any one 

of the laft four years of this demife, and like wife for every 

acre thereof, exceeding acres, which he or they 

fliall fow with flax or hemp-feed, and for each and every 

of them feverally and refpcdively the rent or fum of 5/. 

of like lawful money, over and above the faid rents, duties, 

and fervices hereinbefore referved, and in that proportion 

for more or lefs than an acre, at or upon every faid 24th 

day oijune and a5th day oi December^ the firft payment 

thereof refpeftively to be made on fuch of the laid days 

as fhall firft happen after the committing or doing of the 

adls or deeds for which the fame is or arc hereby rcfpec-^ 

lively referved as aforefaid, and to continue payable and 

be paid thenceforth during the continuance of this demife ; 

AND LIKEWISE Yi£LDi|«o unto thc faid Earl, his heirs 

and affigns, for every timber or other tree orfapling which 

he the faid John Edenfee^ his executors, adminiftrators, or 

affigns, ihall cut down, top, or lop, without the licence of 

the faid Earl, his heirs or affigns, or his or their agent for 

Covenant the timc being, the fum of 5 /• of like lawful money. And 

•7f«jP'*^ faid John Edenfee for himfelf, his heirs, executors, 

adminiftrators, and affigns, doth hereby covenant, pro- 

roife, and agree, to and with the faid Earl of Pcw/V, his 

heirs and affigns, in manner and form following) ^^• 

that he the faid John Edinfee^ his executors, adminiftrators, 

and affigns, fliall and will well and truly pay, render, and 

perform, or caufe to be paid, rendered, and pcrforiiicd 

unto and for the faid Earl, his heirs and affigns, the afore** 

faid yearly rents of 120/., two ftrikes or buftiels of oats, 

,one couple of fowls, two days labour with a waggon, ^ 

8 waggoner 
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uraggoner and four horfes,. and the keep of a dog and 
cock^ and alfo the faid fcvcral other yearly and other 
rents or fums of money hereinbefore refcrved, (if the fame 
ihall refpedively become payable,) on the days and in the 
proportions hereinbefore limited and appointed for pay- 
ment thereof refpeftively ; and (hall and will pay, bear, topayttxaj 
and difcharge all taxes, rates, affeffments, and impofitions 
whatfoever (except the land-tax) which Ihall be charged 
on or payable for the faid demifcd prcmifes, or any part 
or parcel thereof^ from time to time, or at any time or 
times during the continuance of this demife;. and also torq»air. 
fhall and will at his and their proper cofts and charges 
well and fufficicntly repair, fcour, cleanfe, amend, main- 
tain, keep, and prefetve the faid meffuage, tenement, and 
other the premifes hereby demifed, and all the houfcs, 
edifices, walls, buildings, hedges, ditches, mounds, gates, 
bars, ftiles, pales, rails, fences, foughs, drains, gutters, 
and watercourfcs which now is or are, or at any time 
during the continuance of this dcmife fball*be in or upon 
the faid demifed premifes, or any part thereof, in, by, and 
with all needful and neceflary repairs, fcourings, cleanfings, 
and amendments whatfoever, where, when, and as often 
as need Ihall be, or occafion require, (accidents by fire 
only excepted,) during the continuance of this demife ; 
AND at the end or fooner determination thereof, all and 
Angular the fame premifes, and every part and parcel 
thereof^ fo refpeftively well and fufficiently repaired, 
clcanfed, amended, kept, and preferved, (hall and will 
leave and yield up unto the faid Earl, his heirs or afligns, 
he the faid John Edenfeiy his executors, adminiftrators, 
and afligns, having for and towards the doing fuch repairs 
neceflary and convenient rough timber on the ftem on the 
faid demifed premifes, or within two miles thereof, by 
the appointment of the faid Earl, his heirs or afligns, or 
his or their agent for the" time being, and not otherwife:^ 
AND FURTHER, that the faid Earl, his heirs or a(rigns, Leflbrtoert- 
and his or their agent for the time being, with artificers ^e^ftltl «? 
and workmen (hall and may in the day-titpe, at any time the pre. 
or times during this demife, enter into and upon the faid ™^*** 
demifed premifes, or any part thereof, and view, fearch, 
examine into, and fee the ftate and condition of the fame, 
and leave notice in writing thereon of fuch defedVs or andtoieav't 
want of* reparation, fcouring, cleanfing, or amendment as ^rui^g of 
Ihall be there found i and in cafe the faid John Edenfee^ the want of 
his executors, adminiftrators, or afli/ajns, fhall not well and "^**''" 

fufiicicntly 
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fufficicntly repair and amend the fame within three calendar 
months next after fuch notice, that then he the faid Earlj 
his heirs or afligns, or his or their agent for the time bcin^, 
with artificers and workmen (hall and may enter into and 
upon the faid demifed premifcs, and do, reftify, and 
complete fuch reparations and dcfcfts, and charge the 
cofts and expences thereof unto and upon the faid John 
Edenfeey his executors, adminiftrators, and affigns, as an ad- 
ditional rent for the faid demifed premifes, for the year in 
which he or they (hall ncgleft to do fuch repairs i and upon 
non-payment thereof he the faid Earl, his heir or amgns, 
or his or their agent for the time being, fhall and may 
levy and recover the fame by diftrefs and fale of the goods 
and chattels to be found on the faid demifed premifes, or 
any part thereof, in fuch ample manner and form, and as 
fully and effeftually as he or they may levy the faid ori- 
ginal or proper rent hereby refcrved, or either of them, 
in cafe the fame Ihall be in arrear; and likewise that 
he the faid John Edenjee^ his executors, adminiftrators, and 
affigns, from time to time, and at all times during the 
continuance of this demiie, fhall and will plant quick in 
the dead or decayed part of the hedges of the faid de- 
mifed j)remifes, and ufe his and their bcft endeavours to 
preferve and keep from bite of cattle and other dcftruc- 
tion, fpoil^ and damage, as well the faid quick as all and 
every the woods, underwood, timber and other trees 
and faplings which now are or hereafter fhall be planted 
or growing en the faid demifed premifes, or any part 
thereof J and fhall not nor will cut or break down, root 
up, top, lop, or injure any or either of them, except 
taking timber for repairs by appointment as aforefaid, and 
alfo taking by like appointment (and not otherwife) from 
fuch of the faid trees as are pollards, reafonable wood for 
fummer fuel in the dairy only, and for ploughbote, cart^ 
bote, and hedgbote of and on the faid demifed premifes ; 
AND fhall and will conftantly inhabit, or raufe to be in- 
habited by a fit and proper family, the dwelling-houfe, 
and occupy, manage, manure, and improve in a good, 
proper, and hufband-likc manner the lands and premifes 
hereby demifed, and not burn, bat, run out, or other- 
wife beggar or impoverifh, nor commit or fuffcr any 
wafte, fpoil, or dcftruftion on the fame, or any part 
thereof} and also fhall and will thrafh and clean on the 
faid demifed premifes all the corn and grain which fhall 
be grown thereon, and cat and confume thereon all the 

hay, 
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liay, ftraw, fodder, and fuel which (hall be produced on 
the fame, or any part thereof; and likewife fhall vand 
v^ill yearly, and every year during the continuance of this 
demife, at feafonable times and in a hufband-like manner, 
fpend, ufe, fpread, and beftow in and upon fit and proper 
parts of the faid demifed prcmifts four waggon loads of 
good ftone lime, and all the muck, dung, compoft, and 
manure which fhall be made, produced, or raifed on the 
faid demifed premifcs, or any part thereof; and (hall not ' 
nor will break up or fow with corn or grain any more <5r 
ether part or parts of the lands hereby demifed, than he 
Or they (hall at any time well and fufficiently manure 5 
nor take more than three crops therefrom under any one 
tillage, for one of which crops he or they (hall and will 
make a fummer fallow, or have a fallow, fown with turnips 
on the fame ground, or break up a cloverley of the firft 
or fecond years growth, and well manure the fame; and 
with the laft of fuch crops lay down the land fo tilled 
therewith well fown with a proper quantity of good clover 
and rye-grafs feeds, and (hall and will at the end or fooner 
determination of this demife, leave* on the faid demifed 
premifes to and for the ufe and benefit of the faid Earl, his 
heirs or a(rigns, one half part of all corn and grain whereof 
the feed fhall have been tilled or fown thereon the then 
laff feednefs in any brufh or ftubble, and one third part 
of all corn and grain whereof the feed fhall have been 
Ibwn thereon the then laft feednefs in a fallow or a clover- 
Icy of the firft or fecond year's growth, well manured ; 
and alfo all the muck, dung, compoft, and manure which 
Ihall be made, produced, or raifed on the faid demifed 
premifes, or any part thereof, during the then laft twelve 
months, without having or claiming any allowance or 
iatisfaftion for the fame r and also fhall and will permit 
and fuffer the faid Earl, his heirs and affigns, to have, ex-» 
crcife, and enjoy all and every the liberties, privileges, 
matters, and things hereinbefore excepted out of this de- 
mife without any let or moleftationj and (hall not nor 
will alTign, fet, or let the faid demifed premifes, or any part 
thereof, to any perfon or perfons whomfoever without the 
Hcence of the faid Earl, his heirs or afTigns, firft had and 
obtained in writing, and that only for fuch time, to fuch 
perfon or perfons, and in fuch manner and form as (hall 
in fuch licence be exprefTcd i nor (hall nor will permit or 
fulFcr any perfon or perfons to make or uTe iny road or 
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path, (other than thofc which arc or fhall be lawfully 
cftabliflicd,) or to hunt, courfc, hawk, fct, fowl, or fi(h 
in, upon, or over the faid dcmifcd premifcs, or any part 
thereof, but ftiall and will when and as often as required by 
the faid Earl, his heirs or afligns, give notice in writing 
, to all and every or any perfon and pcrfons to keep oflfthc 
faid demifed premifcs, and not thereafter come into, or 
be found upon the fame, or any part thereof i and againft 
iuch perfon and perfons, or any of them, who (hall 
after fuch notice offend therein, to or for the intent of 
purpofc of making or ufing a new road or path, or of 
hunting, courfing, hawking, fctting, fowling, or fiftiing, 
Ihall and will at the requcft, cofts, and charges of the 
faid Earl, his heirs or afligns, commence and profecute 
one or more fuit or fuits at law for the fame, and not 
delay, releafe, compound, or difcontinue the fame, or 
any of them, without the confent of the faid Earl, his 
. heirs and affigns ; and the daijiages which (hall be reco- 
vered thereby ihall and will pay and apply for and to- 
wards the cofts, charges, and expences of fuch fuit or 
Covenants fuits. And the faid Earl of P(?«;/j for himfclf, his heirs 
byicflbr. .^j^j afligns, doth hereby covenant, prorfiifc, and grant to 
and with the faid John Edettfee, his executors, admini- 
ftrators, and affigns, in manner and form following, (viz,) 
that he the faid Earl, his heirs or afligns, fliall and will 
allow unto the faid John Edenfeey his executors, admini- 
ftrators, or affigns, out of the yearly rent hereby refcrved, 
the price at the kiln of four waggon' loads of lime 5 and 
ALSO ftiall and will, with all convenient fpeed, put the 
dwelling-houfe and out-buildings of and on the faid de- 
mifed premifcs in good and fubftantial order, conciiaon, 
and repair; and likewifc ftiall and will from time to 
time appoint unto the faid John Edenjee^ his executors, 
adminiftrators, and affigns, neceffary and convenient timber 
on the ftem on the faid demifed premifcs, or within two 
miles thereof, for and towards the repairing of the famej 
and alfo reafonable wood from the pollard trees, or clfc- 
where on the faid demifed premifcs, for fummer fuel 
for the dairy, and for ploughbote, cartbote, and hedgc- 
bote, as aforefaidj and that he the faid jfohn Edenjef, 
his executors, adminiftrators, and affigns, (paying, render- 
ing, and performing the feveral rents,' duties, and fcrvices 
hereby referved, and obfcrving and performing the cove- 
nants and agreements herein contained,) ftiall and may 
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peaceably havc> hold, occupy, and enjoy the faid demifed 
premifcs, and- every part thereof^ without the lawful let, 
iiiitj cviftion, moleftation, or denial of the faid Earl, his 
heirs or affigns, or of any peribn or perfons lawfully or 
equitably claiming or to claim from, by, under, or in 
truft for him, them, or any of them : providep always, 
and it is hcrcby^agrced by and between the parties here- 
to, and thcfe prcfents are upon this exprefs condition, 
that if all, any, or either of the faid yearly or other 
rents, duties, or fcrvices hereby referved fhall be behind, 
or unpaid, or unperformed, wholly or in part, by the fpace 
of twenty days next after either of the faid days or times 
whereon the fame ought rcfpeftively to be paid or per- 
formed, and the fame fhall be demanded on the expira- 
tion of the faid twenty days, or at any time afterwards, * 
and not then paid ; or if the faid John Edenjecy his ex- 
ecutors, adminiftrators, or affigns, fhall not keep all and 
fingular the faid demifed premifcs in all things in fuch good 
and fufHcient order, condition, and repair as aforefaid; 
or fhall not pay on demand fuch fum and fums of money 
as the faid Earl ofPowis, his heirs or affigns, fhall lay out 
and expend in repairing or amending the fame as aforefaid ^ 
or fhall not plant cjuick from time to time in the dead or 
decayed parts of the hedge, and prcfcrve and keep from 
dcflruftion, fpoil, and damage, the fame, and the wood, 
underwood, timber, and other trees and faplings which 
now are or hereafter fhall be planted or groWing on the • 
faid demifed premifes as aforefaid ; or if he or they (hall 
not inhabit, or caufe to be inhabited as aforefaid the faid 
dwcUing-houfe,' and occupy, manage, manure, and im- 
prove the lands and premifes hereby demifed, in the man- 
ner hereinbefore agreed, exprefTed, and laid down; or 
fhall carry off the faid demifed premifes any unthrafhed 
corn or grain in any hay, flraw, fodder, fuel, muck, dung, 
compofl, or other manure which fhall be produced or 
raifcd thereon ; or let or moleft the faid Earl, his heirs 
or affigns, or his or their agent, fcrvants, workmen, 
chapmen, and dealers, or any of them, in the exercife 
or enjoyment of all or any of the liberties, privi- 
leges, matters, or things hereinbefore excepted j or fhall 
afBgn, {cty or let the feid demifed premifes, or any pare 
thereof, without fuch licence as aforefaid, or otherwife 
than fhall in fuch licence be exprefTed; or fhall permit 
or fuficr any perfon or perfons to make any road or path 
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(other than tbofe which arc or Ihdl be lawfully e(!abli(h« 
cd), or to hunt, courfc, hawk, fet, fowl, or fifti in, upon, 
or over the faid dcmifcd prcmifes, or any part thereof} 
€>r fball refbfe or negleft to give fuch notice or notices^ 
or to commence, profecuce, and continue fuch adion or 
actions at law as aforefaid, at the requeft, cofts, and 
charges of the faid Earl, his heirs or afllgns, or to pay 
^nd apply the damages which (hall be recovered there- 
by for and towards fuch cofts and charges as aforefaid; 
THAT THEN and thenceforth, for all or any of the faid 
caufes, it fh^ll and may be lawful to and for the faid 
Earl of P^te;/j, his heirs or afligns, into all and fingulaf 
the faid demifcd preraifes, or into any part or parcel there- 
of in the name of the whole, to re-enter, and the fame to 
* have again, repoflefs, and enjoy in his and their firft and 
former eftate ; any thing herein contained to the contrary 
AOtwithftanding. In witness, &c. 
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*T^HIS Indenture, made, 6?f. 1771, between Af^ 
■^ Edenfor of, ^c, and dcvifee for life named in the bft 
will and teftament of William Edenfor her late hulband, 
deceafed, of the prcmifes hereinafter mentioned to be 
hereby demifcd, of the one part, and William Edenjei 
of, i^c. of the other part, witnesseth, that for and in 
confideration of the covenant herein contained for putting 
the mefTuage or tenement and premifes hereinafter men- 
tioned to be hereby demifcd, in good and tcnantable re- 
pair, and alfo in confideration of the yearly rent and other 
the covenants and agreements hereinafter referved and 
contained on the part of the faid William Edenjee^ his 
executors, adminiftrators, and a£Ggns, to be paid, done, 
and performed, flie the faid Mary Edenfor hath demifcd, 
leafed, and fet, and by thefc prcfents doth, ^c. unto 
the faid William Edenfee^ his executors, adminiftrators, 
and affigns, all that mcfiuage or tenement, &c. toge- 
ther with the ground or foil whereupon the faid meffuagc 
or tenement, (hops, buildings, and prcmifes mentioned 
to be hereby dcmifcd do ftand ^ and also all and fingtJar 

cellars, 
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-^eliai-^, follars, (hops, rooms, chambers, lights^ 6afetneiit9^ 
•ways, paths, paflages, waters, watercourfes, profits, coih- 
moditks, advantages, and appurtenances whatfocver to the 
Taid meffuage or tenement, (hops, buildings, and pra- 
mifes mentioned to be hereby demifed, belonging, or m 
anywifc appertaining, or therewith held and occupied or • 
enjoyed as part, parcel, or member thereof, together with 
the ufe of all and Angular the goods, ucenfils, fixj:urc5, 
and other things mentioned in the fchedute or inventory schcdafe. 
thereof hereunder written, to have anD To hold the Hahtndum 
laid meffuage or tenefnent, yards, fhops, buildings, aftd 
all and Angular other the premifes hereinbefore . men- 
tioned to be hereby demifed, with their and every of 
their appurtenances, unto the faid William Edenfeiy 
his executors, ^c. from the feaft day of St. Michael 
the Archangel now next enfuing the day of the date 
of thefe prefents, for and during and unto the full 
end and term of twenty-one years thence next enfuing, foniyeaf, 
and fully to be complete and ended, if Ihc the faid 'l^^^^^^ 
Mary Edenjor ^2\\ fo long live, yielding and paying ^eddeldnm, 
therefore on the feaft of the Annunciation of the Bleffed 
Virgin Mary now next enfuing, in full fatisfaftion of all 
rent which will become due on that day unto the faid 
Mary Eden/or y or her affigns, in cafe the faid Mary Ed^n^ 
for (hall fo long live, the rent or fum of 8/. \is. of law* 
fol money of Great Britain^ free fn^m all deduftions and 
abatements whatfoever (the land-tax^ only excepted) j 
AND ALSO yielding and paying therefore yearly and every 
year during the refidue and remainder of the faid term 
of twenty-one years hereby demifed unto the faid Mary 
Edenfory and her affigns, if (he the faid Mary Edenfor (hall 
fo long live, the yearly rent or fum of 80/. of like law- 
ful money, by even and equal portions, on the four moft ~ 
ufual feafts or days of payment in the year (that is to 
(ay) the feaft of the Nativity of St. John the Baptift, &?^ 
fr^t and clear frbm all parliamentary, parochial, and other 
taxes, rates, charges, affeffments, dedudlions, and abate- 
ments whatfoever, now charged or impofed, or hereafter 
to be charged or impofed on the faid hereby demi(ed 
^premifes, or on any part thereof, or on the (aid Mary 
Edenfor or her affigns, for or on account thereof by au^ 
thority of parliament, or otherwife howfoever (the land* 
tax only and always excepted) ; the firft payment of the 
feid yearly fum of 80 A to begin and be made on the feaft 
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of the Nativity of St. John the Baptift now next cnfuing. 
Covenant by And tlic faid William Edenjee doth hereby for himfclf, his 
thc^Mur^ executors, adminiftrators, and affigns, covenant, promife, 
and agree, to and with the faid Mary EdenJoVy and her 
affigns, in manner following j (that is to fay,) that he the 
faid William Edenjee ^ his executors, adminiftrators, and 
affigns, Ihall and will yearly, and every year during the 
faid term hereby dcmifed, well and truly pay, or caufe (o 
be paid unto the faid Mary Eden/or^ and her affigns, the 
faid rents or fums of 8/, 12s. and 80/. upon the days 
and times, and in the manner hereinbefore limited and ap" 
pointed for payment thereof, clear of all charges, taxes, 
and dcduftions whatfoever, (except as before excepted,) 
according to the true intent and meaning of thefe pre- 
toUyottt fentsi AND ALSO that he the faid William Eden/ee^ \{]& 
V prJi,*°"' executors, adminiftrators, or affigns, fome or one of them, 
^ fhall and will before the 29th day oi September nownext 

cnfuing, expend and lay out the fum of 40/. in good and 
neceffary reparations and amendments in and upon the 
faid mcffuage or tenement hereby dcmifed, and fliall^ 
will put the faid mcffijage or tenement, and other the 
' premifes hereby demifed, in good and ncceflary tenantablc 
•ndtopro- repair and condition > and fhall and will produce and 
cMthin^ ' fhew to the faid Mary Edenjor^ or her affigns, on or be- 
iu*bcenfo fore the a9th day oi September next, the bills and receipts 
.of the workmen and others to be employed in and about 
the repairs of the faid premifes hereby demifed, thereby 
to make it evidendy to appear to the faid Mary Edenjofy 
or her affigns, that the faid fum of 40/. hereinbefore 
covenanted to be laid out as aforefaid, ftiall have been 
fo aftually laid out in the neceffary repairs and amend- 
ments of the fame premifes hereby demifed, according 
Tokcepthe to thc truc intent and meaning of thefe prefents; ano 
premifes m pyj^THER, that he the faid William Edenjee^ his executors, 
^^dminiftrators, and affigns, (hall and will from time to time, 
and at all times during the faid term hereby demifed, at 
his or their own cofts and charges, as often as need or 
occafion (hall be and require, continue to keep in good 
jind fufficient repair, and uphold, fupport, maintain, fuf- 
taiij, pave, purge, fcour, cleanfe, paint, glaze, empty, 
^mend, ar^d keep the faid meffuagc or tenement, yard, 
ihops, buildings, and premifes, with the appurteqances, 
hereinbefore iiientioned to be hereby demifed, and every 
part and pafccl thereof, in, by, an4 with all and a|l 

manner 
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manner of needful and neceflary reparations and amend- 
ments whatfoever; and the faid meflbage or tenement, andtofitf.* v 
yards, (hops, buildings, and premifes fo being in and by ""hV^^S 
all things well and neccflarily repaired, upholden, fupport- thctermia 
cd, maintained, fuftained, paved, purged, fcoured, cleanfcd, f^ciwt 
painted, fenced, glazed, emptied, amended, and kept, fhall «p"'- 
and will at the end, expiration, or other fooner determin- 
ation of this demife, peaceably ahd quietly leave, fur- 
render, and yield up unto the faid Mary Edenfor^ and her 
affigns, in as good plight and condition as the fame (hall 
be in when repaired and amended, purfuant to the cove- 
nant hereinbefore contained for that purpofe, together 
with the fixtures an<J things particularly mentioned and fet 
forth in the fchedule hereunder written (reafonable ufe 
and wear in the mean time, and damage of fire, only ex- 
cepted) : AND MOREOVER, that it (hall and maybe lawful Powcrto * 
to and for the faid Mary Edenjor^ or her affigns, with [efand vTcw 
workmen or others in her or their company, or without, thepiemifit, 
twice or oftener in every year during the faid term hereby 
demifcd, at meet and convenient times in the day-time to 
enter and come into and upon the faid meflbage or tene- 
ments, yards, meflbages, buildings, and premifes hereby 
demifed, or into any part thereof^ there to view, fcarch, 
and fee the ftate and condition thereof, and of the defefts 
and want of reparation then and there found upon any 
fuch entry as aforefaid to give or leave notice or warning and to gWe 
in writing at the faid demifed premifes, to and for the j^^^^^*"^^ 
laid William Edenfecy his executors, adminiftrators, or pau-^ 
affigns, to repair and amend the fame within the Ipacc of 
three calendar months next after every fuch notice fo 
given or left as aforefaid j within which time or fpace in conf«- 
of three calendar months, the faid William Edenjee doth IhlchTO. 
hereby for himfelf, his ' executors, adminiftrators, and «»c«icfl««^ 
afligns, covenant, promife, and agree, to and ^ith the "^**'' 
faid Mary Edenfory and her affigns, to repair and amend 
the fame accordingly ; and fitrther, that he the faid Wil- Lcflec to 
tiam EdenfeCy his executors, adminiftrators, or affigns, fhall "ow^^n- 
not nor will, during the faid term hereby demifed, make, dow, or ai. 
crcft, or kt up any bow- window in the fore parlour of IheTaTil^ 
the faid hereby demifed meflbage or tenement, or other- *«• ^'^houi 
wife make any kind of alteration in the walls or principal ^'"°^' 
timbers of the faid meflbage or tenement, without the ' 
*ipecial licence or confent of the faid Mary Edenfory ox 
her affigns, to be in that behalf firft had and obtained in^ 
^ ' X 4 writing 
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MrtiwiM^*' writinp; under her or their hand or hands; and (hall not 
trades to be nor Will without fuch Hccnce or confent in writing as aforc- 
"^^•n- faid, at anytime or times during the faid term hereby 
demifed, permit or fufFer the trades or employments of a 
butcher, brewer, tallow-chandler, maltfter, dyer, fifh- 
monger> pifs-burner, or any of them, to be ufcd or 
cxercifed in or upon the faid demifed premifes, or a^y 
part thereof; or permit the fame; or any part thereof, to 
be ufed for any auftion or fale of goods, pictures, books, 
or other commodities, on any account whatfoever (the 
neceffary merchandize and dealings of the faid Willtm 
Edenfee in his bufmefs of a , and a fale -of the faid 

William Edenjee's goods, furniture, and effecSts therein 
during the faid term hereby demifed, only excepted): 
P'ovUo 1^ PROVIDED ALWAYS, that if it fliall happen that the faid 
« daysr rents or fums of 8/. i is. and 8o/. hereinbefore relerved aj)d 
^if^nd^ *"' iT^^de payable, or either of them, or any part thereof, 
out the ^" Ihall be behind or unpaid in part or in the whole for 
^^^^' the fpace of twenty-one days next over or after any 
of the faid feafts or days of payment wherein the fame 
ought to bd paid, according to the refervatioa aforefaid, 
and the true inteht and meaning of thefc prefents, and 
the fame fhall be demanded on the expiration of the faid 
twenty-one days, or at any time afterwards, and fhall 
not be paid at the time of fuch demand, then and in fuch 
cafe it fhall and may be lawful to and for the faid M^ry 
Edenfory and her affigns refpeftivejy, into and upon the 
. faid hereby demifed premifc.s, or into any part thereof 
in the name of the whole, wholly to re-enter, and the 
fame to have again, repolfefs, and enjoy, as in her or 
their firfl or former eftate, and the faid William EdenfeSi 
his executors, adminiflrators, and afTigns, and all other 
occupiers of the fame premife«, or any part thereof, 
thereout and thenceforth utterly to expel, put out, and 
amove ; any thing herein contained to the contrary there- 
Covenant by of in any wife notwithflanding. And the laid Mary Eden-* 
^'Jeten'oy-/^^ doth hereby . for. herfel^ and her affigns, covenant, 
mentbyief- promifc, and agree, to and with the (ud William Edenfee^ 
^ctcrmf ^^^ executors, adminiftrators, and afligns, by thefc pre- 
fents, in manner following ; (that is to fay,) that he the 
faid William Edenfee, his executors, adminiftrators, and 
afligns, paying the faid rents or fums of 8/. la/. and 8o/. 
on the days and times, and in the proportions as the fame 
are hereinbefore refcrved and made payable, according 
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to the true intent and meaning, of thefc prcfcnts> and ob* 
icrving, performing, fulfilling, and keeping all and fingglar 
the covenants, claufes, conditions, and ^reemients herein- 
before mentioned and contained on his and theijc parts 
and behalf from time to time during the aforefaid term 
hereby demifed, to be paid, obferved, performed^ ful- 
filled, and kept, (hall and lawfully may from time to 
time, and at all times during the faid term hereby de- 
mifed, peaceably and quietly have, hold, ufe, occupy, 
Soffcfs, and enjoy the faid meffuage or tenement, yards, 
lopsjj buildings, and prcmifes, with the appurtenances^ 
for and during the term hereinbefore mentioned to be 
hereby demifed, without any tbQ kwfol let, fuit, hin- 
drance, . trouble, denial, cviiilioii, interruption, ox dijG* 
turbancc of or by her the faid Mary Ede^/or, or her 
afligns, or of or by any other perfon or perfons whom-^ 
foever lawfully claiming or to claim by,, from, or under, 
or in truft for hci^ them, or any of them, or by or 
through her, their, or any of their afts, means, 
confents, defeult;, privity, or procurement. In wit- 



Leafe of a Ma,nrion*Houfe and Park by a Guardiaa 
and Ward. 

npHIS Indenture, made, t?r. between* the Moft Pardci. 
■^ Noble Charlotte Duchefs. Dowager of Somer/et^ guar- 
dian of the perfon and eftates of the Moft Noble Charks 
Manners, comnrvonly called Marquis of Granby^ a minor, 
of the firfl: part j the faid Charles Marquis of Granby, of 
the fecond part ; and John Edenjee of, i^c. of the third 
part, WITNESSETH, that for and in confideration of the Confiden. 
rents, covenants, and agreements hereinafter rcferved a^d ^°^' 
contained on the part and behalf of the faid John Edenjie^ 
his executors and adminiflrators, to be kept and perforna^ 
ed, fhe the faid Charlotte Duchefa oiSomerfety and alfo thft 
faid Charles Marquis of Granby^ h^ve, arid each of them 
BATH demifed, leafed, and to farm leii unto the f^id Jtdm Demift* 
Edenjee^ his executors and adminiftratorsA all. that capital Parccu, 
meffuage or manfionrboule late of the Moft. Noble J^hn 
Mar(jui5ofGr<«^, deceafcd, and naw of Jaooi the faid 

Charles 
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Charles Marquis" of Gr^a/z^j^, fituate and being in the pariffi 
of Chevely in the county of Cambridgey with all the coach- 
houfes^ ftablcs, hot-houfes, out-fioufes, edifices, build- 
ings, yards, gardens, orchards, ponds, fifh-ponds, and 
appurtenances to the fartic belonging ; and all that park 
or inclofed grounds, and the fcveral paddocks adjoining 
thereto, which park and paddocks are furrounded or in- 
^ clofed with a brick wall, and confift together by eftima- 
tion of 290 acres, or thereabouts, (be the fame more oriels,) 
slnd are fituate, lying, and being in Chevely aforefaid, and 
belonging to and ufually held and enjoyed with the faid 
capital meffuage or manfion-houfe, and are altogether 
called or known by the name of Chevely Park^ and were 
heretofore in the occupation of the faid late Marquis, and 
now arc in the poffeffion of the faid John Edenjee^ and all 
ways, paths, paflages, ridings, waters, watercourfes, eafc- 
ments, privileges, profits, commons, paftures, feedings, 
commodities, emoluments, advantages, and appurtenances 
whatfoever to the laid capital mefluage or manfion-houfe, 
parks, paddocks, and premifes refpe&ively belonging, or 
in any wife appertaining; and alfo the ftock of deer in the 
faid park, the numbers, ages, and values whereof are 
mentioned and particularifed in the account or particular 
thereof marked and diftinguiftied with or by the letter A, 
figned by the faid Duchefs oiSomerJet and John Edenfeei 
and the fix- AND Ukcwifc the rcafonablc ufc and wear of fixtures, 
^'*** houfehold goods, furniture, implements of houfehold, and 
other things, which are mentioned and fpecified in the 
fecond fchedule hereunto annexed, in an inventory of 
particular thereof marked or diftinguifhcd with or by the 
letter B, and alfo figned by the faid Duchefs o{ Somerjet 
Exceptionof zvAJohnEdenJee \ save and except, and always referved 
timber tfcesj ^^^ ^^ ^j^j^ prcfcnt dcmifc and leafe unto the faid Charles 
Marquis of Granhy^ and his guardian for the time being, 
and other the perfon or perfons who Ihall be entitled to 
the revcrfion or inheritance of the faid premifes imme- 
diately expe&ant on the determination of the prefent de- 
mife or leafe, all and all manner of timber trees, and all 
other trees, woods, and underwood now (landing, grow- 
ing, or being, or which Ihall at any time during the con- 
* ^ ^ tinuance of this demife ftand, grow, or be in or upon the 
V ' faid park, and paddocks, or any of them, or other the 
tiui nserty prcmifcs hereby dcmifcd, or any part thereof, with fr^e* 
Sie'^tocT" ^bcrty of ingrcfs and regrcfs to and for him, hcr> and 
* • them 
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thcm> with fervants, agents, workmen, carts, cattle, car • 
riages, and other nece0aries, into and upon and from the 
faid premifcs, or any part thereof, at fcafonable and con-t 
vcnient times in the year during the term hereby de- 
mifcd, to fell, cut down, grub, or ftub up, faw, cut, cart, 
and carry away the fame at his, her, and their free will 
andpleafure; and also fave and except, and refcrved 
hereout unto the faid Charles Marquis of Granbyy and his 
guardians for the time being, and other the perfon or 
perfons who for the time being fliall be entitled to the 
reverfion or inheritance of the faid premifes immediately 
cxpedant on the determination of this prcfent leafe or de- 
mifc, and his, her, or their friends and fervants, in his, 
her, or their company, or by or with his, her, or their 
order and confent, free liberty to enter into and upon the tofport «i' 
faid demifed premifes, and every or any part thereof, '***p"«>***^ 
during the continuance of this demife, and to filh, fowl, 
and fport in and upon the faid premifes j and also for 
the faid Charles Marquis of Oraniy, and his guardian for 
the time, and other the perfon or perfons who for the 
time being (hall be fo entitled to the reverfion or in-» 
heritancc of the premifes as aforefaid, and his, her, and 
their fervants. Workmen, or agents, to enter into and upon 
the faid hereby demifed premifes, to view and fee the wdtoTitw 
ftatc and condition of the repairs thereof, and of every ^l^^*^ 
part thereof, which ought to be done by him, her, or 
them, and to repair the fame accordingly; to have and Uabtndum. 
TO HOLD all and every the faid meffuage or manfion- 
houfe, out-houfes, buildings, gardens, park, paddocks, 
deer, and premifes hereinbefore mentioned and intended 
tQ be hereby demifed, with their and every of their ap- 
purtenances, and to have and take the ufe and enjoyment 
of all the faid fixtures, houfehold goods, furniture, imple- 
ments of houfehold, and other things which are mentioned 
and fpecified in the faid fecond fchedule hereunto annexed, 
in an invcntdry or particular marked with the letter B, unto 
the faid John Edenfee, his executors and adminiftrators, 
from the loth day of October laft paft, for and during and 
unto the full end and term of three years and one quarter 
pf a .year thence neixt enfuing, and fully to be complete 
and ended, YIELDING and, paying therefore unto the faid BeddtndmB. 
Charles Marquis of Granbyy and his guardian for the time 
being, and other perfon and perfons who for the time 
being ih^ b? fo entitled to t;he reverfion or inheritance 

of 
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of the faM dcmifcd premifcs as aforcfaid, the yearly rtnt 
w fum of 250A of, (ffc. by yearly paymcnw, at or upon 
the four moft ufual days or times for payment of rent 
in the year, (that is to fay) the 5th day of January r, the 
5th day c( Jfril^ the 5th day ofjufyy and the foth day 
of OHobeVy by even and equal portions in every year 
during the faid three years, part of the faid term of three 
years and one quarter of a year, the firil paymeht there- 
of to begin and be made on the 5 th day oi January now 
next enfuing, and the fum of 62/. 10 j. of fuch lawful 
jnoney as aforcfaid for the quarter of a year, remainder of 
the fame term, on the 5th day of January which will be 
aaaofsi«u in the year of our Lord ; also yielding and 

^^ MviNO unto the faid Charles Marquis of Granhyy or his 
^gMttp^ guardian for the time being,, or other the perfon or pcr- 
fons who for the tinie being fhall be fo entitled to the 
rrvcrfion or inheritance of the faid demifed-premifes as 
aforefaid, by the like equal quarterly payments, at the 
Jfeid days and time on which the faid rent of It^oL is 
Hereinbefore made payable as aforefaid, the further quar- 
terly rent or fum of 5/. of, fcfr. for each and every acre 
of the faid park and paddock, or any of them, other 
than and except twelve acres of land, part of the faid 
park, which is intended the firft year of the faid term of 
three years and one quarter of a year to be ploughed 
and fowed with corn, and laid down fhe fame year with 
graft fteds as hereinafter mentioned, which he the faid 
John Edenfeey his executors or adminiftrators, fliall plough, 
dig, fow, or break up, or convert into tillage, at any time 
or times during the faid term of three years and one 
quarter of a year, and fo in proportion for any greater or 
Covenaute fcfs quantity than an acre of fuch ground. And the faid 
John Edenjee do;h for himfelf, his heirs, executors, and 
adminiftrators, and for every of them, covenant, promife, 
and agree, to and with the faid Charlotte Duchefs of Somer- 
Jety and alfo to and with the faid Charles Marquis of 
Granhyy his heirs and afligns, by thefe prefents, in manner 
for pay- fotfowing J (that is to fay,) that he the faid John Eden/eey 
Kms,&c^* his executors or adminiftrators, ftiall and will from time 
to time, and at all times during the continuance of this 
prefcnt demifc, well and truly pay, or caufe to be paid 
unto the "faid Charles Marquis of Granbyy or his guardian, 
or other the perfon or perfons who for the time being 
Ihall be entitled to the rcvcrfion or inheritance of the faid 

3cmifcd 
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demifed pfemifes immediately expedant tipoh the detelf« 
liiination of the laid tccm> the aforcfaid rents hereby rc- 
ftrred or made payable on or at the days or times herein- 
before mentioned or appointed for payment thereof, and 
as and when the fame fhall refpeAively become due and 
payable as aforefaid, according co the true intent and 
meaning of thefc prcfcnts, -without any deductions or abate* 
ments whatfoever (the land and militia tax only except- 
ed) ', AND ALSO that he the faid John Edenjee^ his executors and pc^. 
and adminiftrators, (hall and will from time tctime, and ^^ 
at all times during the continuance of this prefent dcmifc, 
bear, pay, and difcharge all and all manner of rates, taxes, 
affelTments, and impofirions whatfoever impofcd or to be 
impofcd on the premifes hereby demifed, or ^ny part 
thereof, by authority of parliament, or otherwife how- 
foever (the land and militia tax only excepted); and except land 
ALSO that the faid John Edenfee^ his executors or admini- ^n>ifitia 
ftrators, or fome or one of them, Ihall and will from time 
to tirfip, and at all times hereafter during the continuance 
of this demife, when and as often as occafion (hall require, 
at his or their proper cofts and charges, well and fuffi- 
ciently glaze and repair all the glafs doors, windows, 
faihes, and cafements in and belonging to the faid hereby 
demifed premifes, or any part thereof; and well and fuffi- to keep the 
ciently repair, uphold, fupport, maintain, fuftain, cleanfe, ground* and 
fcbur, empty, and keep the park, and all and every the pti^"*'"'^' 
mounds, fences, hedges, ditches, gates, bridges^ ftiles, 
rails, pales, pofts, drains, which already are, or at any 
time hereafter during the continuance of this prefent de- 
mife (hall be (landing, being, or eredted on the faid pre- 
mifes, or any part thereof, in good and fufBcient order 
and repair, and (hall and will alfo fence and preferve all 
the wood and underwood on the faid demifed premifes, fo 
and in fuch manner as will prevent the deer, or any fhccp 
or catde from doing any damages thereto, the faid John 
Edenfee^ his executors and adminiftrators, being allowed 
upon the premifes fuch rough timber as (hall be neceffary 
for (bch repairs and fences, to be afligned and fct put by 
the faid Charles Marquis oiGranbyy or his guardian, or 
other perfon or perfons who for the time being (hall be 
fo entitled to the reverlion or inheritance of the faid de- 
mifed premifes, or his or their fteward or agent; and and the gar- 
ALSO (hall and will during the continuance of this de- pond^,and 
mife )j:cep all the faid gardens and hoC-houfcs properly ^»^«it«««} 
7 ftockcdi 
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ftocked, phntedi weeded^ gravelled, rblled> cleaned, and 
preferved; and also ihall and will well and fufEcicntly 
improve, rail up, and prcferve all and every the flirubs, 
fruit-trees, plants, vines, and other trees now or here* 
after to be. (landing, growing, or being in the faid gar- 
dens and hot-houfes i and as often as the fame or any of 
them fhall happen to die or decay, (hall and will plant 
others in their places, of as good or better fort in the 
room of thofe fo dead or decayed as aforefaid ; and alfo 
keep fuch of the ponds in the premifes hereby dcmifcd 
as are now 'ftockcd with fifli, properly (locked therewith. 
And all the faid hereby demifcd premifes being fo well and 
fufficiently repaired, upholdcn, fudained, clcanfed, fcourcd, 
fenced, (locked, planted, weeded, gravelled, rolled, prc- 
ferved, and kept in good order and repair as aforefaid, 
together with all the houfchold goods, furniture, imple- 
ments of houfehold, and other things which are mentioned 
and fpecified in the fecond fchedule hereunto annexed, 
being the faid inventory or particular marked B, he the 
faid John Edenjee^ his executors or adminidrators, (hall 
and will at the end or other fooner determination of the faid 
, term of three years and one quarter of a year, which (hall 
firft happen, peaceably and quietly yield, furrcnder, and 
deliver up unto the faid Charles Marquis of Granbyy or his 
guardian, or other pcrfon or pcrfons who at that time 
fliall be entitled to the revcrfion or inheritance of the faid ' 
demifcd premifes (the reafonable ufc and wear of all the 
faid premifes, and cafualties by fire in the mean time 
and to keep Only cxccptcd) J AND ALSO that hc the faid John Edenfee^ 
of^en^^^ his executors and adrhiniftrators, fliall and will from time 
to time, and at all times hereafter during the continuance 
of the (aid demife, take care of and fupport the (lock of 
deer in the park hereby demifed, and keep up and prc- 
ferve the fame, and kill and difpofe of part thereof every 
year only according to the ufual courfe of breeding, ma- 
naging, prcferving, and killing deer, fo and in fuch man- 
ner as that the (lock of deer in the faid park may yearly 
and every year be kept up to the fame number, and of 
tKe fame ages and values as the prefent (lock of deer, or 
, ^ as near thereto as conveniently can be; and fuch (lock of 

deer fo kept and preferved in manner aforefaid (hall and 
will at the end or other fooner determination of the faid 
term of three years and one quarter of a year, which (hall 
firft happen, le^ve in the (aid park, and deliver up unto '" 

the 
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the /aid Chafks'MsLtqxih of Graniy, or his guardian, or 
other the perfon or perfons 'who fliall be then entitled to 
the friechold or inheritance of the fame premifes, to or for 
his pr their ufe and benefit; and if fuch ftock of deer 
Ihall at the end or other fooner determination of this de-, 
n;iife, which (hall firft happen, not be equal in number 
and value to the prefent ftock of deer mentioned or 
fpecified in the faid account pr particular marked A, as 
aforefaid, then and in fuch cafe he the faid John Eden/ee, 
his executors or adminiftrators, fhall and will pay unto 
the faid Charles Marquis of Granby^ or his guardian, or 
other the perfon or perfons who (hall be then entitled to 
the faid freehold or inheritance of the faid hereby 'demifed 
premi(cs, to or for his or their ule and benefit, fuch fum 
of money as fhall make the value of the ftock of deer at 
that time in the faid park equal in value to the prefent 
ftock -of deer mentioned or fpecified in the faid account, 
or firft fchedule or particular marked A, as aforefaid, un- 
lefs fuch decreafc of number or deficiency in value (hall 
be occafioned by fome peftilential or contagious difeafe 
or diftcmper which (hall at any time during the con- 
tinuance of this demife happen amongft the deer. And it 
is hereby agreed and declared, by* and between the parties 
hereto, that if the faid John Edenjeey his executors or 
adminiftrators, (hall during the continuance of this demife 
duly and properly conduft and manage the ftock of deer 
in the faid park, according to the ufual courfc of breed- 
ing, managing, prefcrving, and killing deer, and there 
(hall be at the end or fooner determination of this demife, 
which (hall firft happen to be, an increafe in the number 
and value of the ftock of deer in the faid park which 
ihall be fo delivered by him or them as aforefaid, then 
that the faid Charles Marquis of Granby^ or his guardian, 
ox; other the perfon or perfons who (hall then be entitled 
to the freehold or inheritance of the faid demifed premifes, 
ihall and will pay or caufe to be paid unto the faid John 
£denfeey his executors or adminiftrators, fuch fum of 
money as (hall be equal to the additional or increafed 
value of fuch ftock of deer as (hall be fo delivered up 
as aforefaid, provided fuch ftock of deer does not in 
the whole exceed the number of three hundred deer; 
ANp that the faid John Edenjety his executors or admini- To plough 
ftrators, may in the firft year of the aforefaid term of three u^din^thf 
y^ars and one quarter of a year plough twelve acres of p»^' 
land,, part of the aforefaid park, and fow the fame with 

corn. 
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CDrn> to that he or they do and (ball in the ^me yea^ 
hy the faid twelve acres of land down with graft feeds as 
hereinafter mentioned ; and he the faid Jobn Edenfee doth 
alfo for himfelf, his heirs, executors^ and adminiftrators^ 
covenant, promife, and agree to and with the faid Duchefi 
of Sdtnerfefy and alfb to and with the faid Charles Marquis 
of Granbyy hii heirs and affigns, by thefe prcftnts, in man*- 
T.maiwc. j^,. following ; (that is to fay,) that he the faid John 
Edtn/ee^ his executors or adminiftrators, fhall and will 
during the conrinuancc of this prefent demife well and 
fofficicntly muck, dung, manure, and keep the faid park, 
paddocks, and all the lands, grounds, and premifcs here- 
by demifcd, in good order, plight, and condition, and fo 
leave the l^me at the end or other fooner determination 
^^\m' ^^ *^ ^^'^ ttrxwy which (hall firft happen; and also that 
wiftr] " he the faid John Edenfee^ his executors or adminiftrators, 
or any other perfon or perfon^ by his, their, or any of 
-their means, confent, privity, or procurement, fhall not 
and will not, at any time or tinies hereafter during the 
continuance of this prefent demife, do, make, or commit 
any manner of wilful wafte or deftrudlion in or upon the 
faid hereby demifed premifes, or any part thereof, or in 
or upon the trees, hedges, quickfets, or underwoods there- 
of; and fhall not and will not fell, cut down, flub up, or 
grub up, fell or carry away from off the hereby demifed 
premifes, or any part' thereof, any wood, underwoods, 
trees, oV hedges growing, or which fhall grow upon the 
ftoriopany faJd demifed premifes, or any part thereof; and fhall not 
^^^* and will not top or lop any of the trees growing, or which 
fhall grow in and upon the hereby demifed premifes, or 
any part thereof, during the continuance of this prefent 
demife or leafe, ahat have not ufually Been cropped, 
topped, or lopped, only for the neceffary repairs of the 
^ hedges ,and fences on the premifes hereby demifed, at 
reafonablc times, but fhall and will carefully endeavour 
to preferve the fame from any manner of hurt, fpoil, or 
nor loptny deftruftion ; and fhall not and will not cut, or caufe to be 
hedjei; cut, any of the hedges or underwoods growing, or which 
fhall grow in or upon the faid demifed premifes, or any 
part thereof, fave for the neceffary repairs of the faid 
hedges and fences, and then only at fit and convenient 
aofcoiiYcrt timcs and feafons of the year; and also that he the 
if Vf "h? ^^^^ 7^^^ Edenfee^ his executors and adminiftrators, or any 
frouad. of them, fhall not and will not, at any time during the 

cominuanca 
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contimiance of the aforcfaid term, ploueh, dig, Cow, fct, 
or convert into tillage any of the ground hereby dcmifed^ 
other than and except the twelve acres of land, part of 
the faid park hereinbefore and hereinafter n>enrioned ; and' 
ihall not and will not, during the faid tefm, m6w the fwd 
park or paddocks hereby demifed, or any of theni, or any 
part thereof, above once in any one year, nor convert the 
fame or any part thereof for any purpofes oth^r thart 
mowing or feeding 5 and Ihali not and will not do any 
other a<5l whatfoever to impoverifh the faid park or pad*- 
docks, but on the contrary (hall and will endeavour to 
improve the fame; and also that he the faid Jokn Eden- Nottoa(ftg« 
/ecy his executors or adminiftators, fhall not and will not, ^^P^^^ 
durihg the continuance of this prcfcnt demife, affign the 
faid hereby demifed leafe or premiles, or any part thereof 
to any peribn or pcrfons whomfocver without the licence 
or conftnt of the guardian for the time being of the faid 
Charles Marquis of Granbyj or the perfon or pcrfons who 
for the time being fhall be entitled to the freehold of 
inheritance of the faid hereby demifed prcmifes, imme- 
diately cxpedlant on the determination of the faid term of 
three years and one quarter of a year, for that purpofe firft 
had and obtained in writing, figncd with his, her, or their 
hand or hands j and also that he the faid J^ohn Edenfee^ ToUydowii 
his executors and adminiftrators, (hall and will, in the firft ^n|.^°"***^ 
year of the faid term of three ye^rs and one quarter of a 
year, fow and lay down the twelve acres of land^ part of 
the faid park which he or they is or are fo empowered to 
plough in the fame year as aforefaid, (fix acres whereof 
have been hercitofore ploughed,) with a fufficient quantity 
of good and proper grafs-feeds, in a hufband-like manner^ . 
and not afterwards plough or break up the fame twelve 
acres of land, but continue the fame as grafs-land or ground, 
for and during the remainder of the fame term of three years 
and one quarter of a year, and leave and give up the fame 
as fuch in good condition at the end or other fooner de- 
termination of the faid term,^ which Ihaii firft happen 1 
PROVIDED ALWAYS, that if the faid rents hereby rcfcrv- Po*«r of 
ed or made payable, or any of them, or any part thereof, «-«ntry. 
ihall be behind or unpaid by the fpace of forty days next 
over or after any of the days or times hereinbefore men- 
tioned or appointed for the payment thereof as aforefaid, 
and the fame ihall be demanded, on the expiration of the 
fitid forty days, or at any time afterwards, find ihall oot be 
P8ud at the th&e of fuch deinand) w if the faid John Eden^ 
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/ee^ his executors or adminiftrators, do not or (hall not at 
all times hereafter well and truly obferve, perform, fulfil, 
and keep all and Angular the covenants or agreements 
herein contained, which on his or their parts and behalf 
arc and ought to be obfcrved, performed, fulfilled, and 
kept, then and in any fuch cafe it may and fhall be lawful 
to and for the faid Charles Marquis of Granby^ or his 
guaV-dians, for and on his behalf, or other the perfon or 
pcrfons who for the time being {hall be entitled to the 
freehold or inheritance of the faid .demifcd premifcs, into 
and upon ^ the faid hereby dcmifed premifes, or any part 
thereof in the name of the whole, to re-enter, and the 
feme to have again, rcpoffcfs, and enjoy as in his or their 
firft and former cftates j any thing hereinbefore contained 
to the contrary thereof in any wife nptwithftanding : and 

' the faid Duchefs of Somerjet doth hereby for herfelf, her 
executors and adminiftrators, and the faid Charles Marquis 
of Graniy, covenant, promifc, and agree, to and with the 
laid John Eden/ee, his executors and adminiftrators, that 
he the faid John Edenjee^ his executors and adminiftrators, 
jpaying the faid rents, and performing all the covenants 
and agreements hereinbefore referved and contained on* 
the part and behalf of the faid John Edenjee^ his executors 
and adminiftrators, to be paid, kept, obferved, and per- 
formed, (hall and may, during the continuance of this pre- 
icnt demife, peaceably and quietly^ have, hold, occupy, 
poflfefs, and enjoy all and Angular the faid demifed pre- 
mifcs, with their appurtenances, without the lawful let, 
fuit, moleftation, interruption, or difturbance of, from, or by 
the faid Duchefs oi Somerjet y or the faid Charles Marquis 
oiGranby. In witness, i^c. 
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npHIS Indenture, made, lie. between the RigBt 
•^ Honourable George Edward Arthur Earl of PowiSy of 
the one part, "Thomas Eden/ee of, (^c. and John Macgee 
of, i^c* miners, ofth^ other part, witnessbth, that the 
faid Earl of Powis^ in confideration of the rent, duties, 
covenants, and agreements hereinafter referved and con- 
tained, on the part of the faid Thomas Edenjee and John 
Macgeej to be paid, obferved, and performed, hath de- 
tni&dj fcc^ and to ^rm kt» and by thefe prefents doth 
., demife, 
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demife, fet, and to farm let and fct unto the fa id TbhfndS 
idenfee and John Macgee^ all and every the mines, veins, P^ceis. 
firings, groves, rakes, pipes, and beds of lead ore, tin 
'ore, copper ore, calamine, booze, fmytham, and other ' 
minerals and matters to make lead, tin, copper, brafs, or 
other metal v/hich now are or is, or which fhall or may 
be opened or difcovercd in or upon all that part of the 
wafte land called Co'edy Graigy othcrwife Crickheath Hill^ 
fituate, lying, and being in the townfhips oi Llyncklys and 
Crickheath^ or one of them, within the manor oi Duparts 
in the county o( Salop y bounded on the fouth from the Boundaries, 
lands of Sir Henry Bridgmany Bart, to a clofe called Cae 
Bagley^ by a certain old mine-work called the Great Rakcy 
and from thence to the road from Llanymyneck to Ofwejiry^ 
by part of Cae Bagley aforcfaid, and a certain mark or 
boundary lately made and fet out between the works here- 
by intended to be demifed and granted, and certain other 
works on the other part of Crickheath Hill aforefaid, now 
pr lately carried on by Ellis Jones and John Butler ; on the 
caft by the faid road from Llanymyneck to Ofwejlry^ and 

by lands of and belonging to Greeny Efquire, the 

faid Earl, of Powis and John Robert Hilly Efquire ; on the ' 
north by a clofc of the faid John Robert Hill and the. road 
from Shrewjbury to Llanraide ; and on the weft by the 
aforefaid Sir Henry Bridgmany Bart. ; and also in, upon, 
or underneath all that part of Cae Bagley aforefaid, 
lying on the north fide of the aforementioned mark or 
boundary between this and Meffrs, Jenkins and Hill's works, 
together with all the inclofures belonging to the faid Earl 
tipon the firft aforementioned part of the faid wafte land; 
ALL which part of the faid wafte land, the faid clofe called 
Cae Bagley y and the faid feveral inclofures with the bound- ' . 

aries aforefaid, are more particularly delineated, defcribed, 
and fet forth in the map, plot, or ground plan contained 
in the margin of thefe prefents. And the faid Earl hath 
given and granted, and doth hereby give and grant unto 
.the faid Thomas Edenjee and John MacgeCy full liberty and 
authority to and for them, their executors, adminiftrafors, 
and affigns, with miners, agents, workmen, and fervants, 
to open, fink, drive,. dig, work, and make any (hafts, 
drifts, crofs cuts, fumphs, pits, and adits, and to win, 
gain^gct up, work, ftamp, buddle, wafh, cleanfc, mak^ 
merchantable, fmclt, run down, refine, and keep the faid 
minerals, ores, gnd other matters and premifcs hereby 
granted in, upon, aod from the faid lands cgnuincd within 

X ^ 'the 
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the boundaries aforefaid, or any part thereof 5 and also to 
creA) build, fee up, repair, maintain, and continue any 
fmelting-houfes, ftore-houfcs, bingftcrs, fmithics, forges, 
workfliops, mills, pumps, gins, and other buildings, en- 
gines, and machines, for all or any of the laid purpofes, 
and any dwelling-houfcs or cabins for the habitation of 
their agents, fcrvants, and workmen, during fuch time as 
they Ihall refpeftivcly be employed in and about working 
the faid mines, or cleaning and fmelting^ the faid ore or 
minerals; and likewise full liberty and authority to 
, raife, take, convert, and ufe ftones, clay, and waters, and 

cut and make watercourfes, trenches, and buddies, and 
generally to do all or any other neceflary, convenient, and 
reafonable afts, matters, and things in and upon the faid 
lands contained within the boundaries aforefaid, or any 
part thereof, for the good and efFeftual crefling, build- 
ing, letting up, repairing, and maintaining fuch houfes, 
buildings, engines, and machines, and working the faid 
mines, engines, and machines, and getting, manufadburing, 
taking, and carrying away the faid metals, ores, minerals, 
BahenduM and other demifed matters, to have, hold, ufe, exercife, 
!rc."for"i ^'^d enjoy the faid mines, privileges, liberties^ and autho- 
years. titics, and- all and Angular other the premifes hereby rc- 
fpedively demifed and granted unto the faid "Thomas Eden- 
-fee and John Macge^y their executors, adminiftrators, and 
afligns, from the 29th day of September next enfuing, for 
and during the term of twenty-one years thence next fol- 
Habinium lowing, and fully to be complete and ended; and to 
gttten wuh^ HAVE AND TO HOLD* all and cvcry the faid ores, minerals, 
in the term, and Other matters, to make lead, tin, copper, or bra(s, that 
forever. g^^jj j^^ found, had, and gotten within the faid term, in 
or upon all or any part of the faid lands contained within 
the boundaries aforefaid, unto the faid Thomas Edenfee and 
John Macgee, their executors, adminiftrators, and afligns, 
to their own proper ufe, as their own proper goods and 
RuUendum chattels for ever; yielding and paying therefore unto 
S^'th^Sr the faid Earl ofPowiSy his heirs and affigns, the fcvcral 
ferent kinds and rcfpcdlive royalties or fums of money following, of 
mh^r^mf^ lawful money of Great Britain, (viz.) for every ton of 
ferentfums. lead orc thc fum of i/. and 5 J., for every ton of tin ore 
the fum of 3 /., for every ton of copper orc thc fum of 
0.L 10 J., fqr every ton of calamine the ftun ofi/. 7^. 6d^ 
and for every ton of booze, fmytham, and other matters 
to make lead, tin, copper, or brafs, fuch fum or fuflis of 
money refpedtively as are ufually and cuftomarilty paid £)r 

fuch 
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luch matters in other mines, (which in cafe of difpuce 
ftall be afccrtained and fettled by two indifferent pcrfons, 
whereof one Ihall be chcWcn by each party,) and in the 
feid rcfpleftivc proportions for any greater or left quan- 
tity than a ton, the fame ore, minerals, and other matters 
to be weighed from time to time after the fame fliall be * 
rleanfed and made merchantable, and fit for melting' and 
calcining relpeftivclj, and within threfe calendar months 
next after the fame (hall be rcfpcftively had and gotten^ 
and at or as near as conveniently may be to the, place and 
places where the fame Ihall be fo refpeftively had and 
gotten, and the faid fcveral refpedivc payments to be 
then and there made without any dcduflion or abatement, 
on any account whatfocver, and before any part of the 
faid ores, minerals, or other matters be removed there- 
from. And the faid Thomas Edenfee and John Macgee for coT««intby 
themfclves, and every of them, their and every of their J^^^^, 
heirs, executors, and adminiftrators, do hereby jointly and for the ore 
feverally covenant and agree, to and with the faid Earl of {^^^^"« ^ 
Powisy his heirs and afflgns, in manner following, (^viz.) meUiod} 
that they the (aid Thomas Eden/ee and John Macgee^ 
their executors, adminiftrators, and aflSgns, ftiall and will 
from time to time, and at all times during the faid term 
hereby granted, work and make trials for ores and mine^ 
rak in^ through, and • upon the faid lands within the 
boundaries aforefaid, according to the beft and moll im- 
proved methods of carrying on fuch works, and the ufual 
couffc of Working mines with effcft, and keep fix or 
more able labouring miners conftantly employed in dig- 
ging, fearching for, and getting fuch ores and minerals ; 
AND ALSO keep a true account in books of all the ores, and to keep 
minerals, and other matters, to make, lead, tin, copper, count rf"th« 
or brafs, which they (hall from^ time to time find and get ore. thqr 
in or upon the faid lands 'contained within the Jx5undaries JJJSto^^jj 
aforefaid, or any part thereof, and permit the faid Earl, leffor to iiu 
his heirs and affigns, and his and their agents, at all feafon- ^ts^ 
able times to infpeft the famcj and take copies thereof make ex^ 
andextradls therefrom j and fhall and will make mcr-^'^*'"*' 
chantable and fit for fmelting and calcining refpedtively, »nd weigh 
and weigh up once in every three calendar months at SSceinScc 
fartheft, all fuch and fo.much of the faid ores, minerals, »•«*?*;» 
and other matters as fhall have been gotten as aforefaid 
three months next before, and be remaining unaccounted 
for to the faid Earl, his heir oraflignss and fliall and and givt tu 
'WiU girc notice in writing of their int^dbg fo to w«igh, JjJ|^|^** 

Y 3 at * 
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at kaft fix days before each time of weighing, unto the 
faid Earl, his heirs or afiigns, or his or their agents and 
fliall not nor will weigh any of the faid ores, minerals, or 
other matters, without the attendance or privity of the faid 
•nd pay the Earl, his hcirs or afligns, or his or their agent; and 
fnitrefenr- ^j^^^ ^j^^^ ^j^^y ^^^ j-^jj Thcmas Edenjee and JohnMacgee^ 

their executors, adminiftrators, and affigns, (hall and will 
from time to time pay or caufe to be paid unto the faid 
Earl, his heirs and affigns, the before referved royakics 
or fums of money in manner aforcfaid, immediately after 
and at the time and place Where the faid ores, minerals, or 
other matters (hall be from time to time refpedivtly 
weighed, and before any part thereof fhall . be carried 
In default away as aforefaid 1 and in default at any time or times of 
norrcc^^r^' fuch Weighing, notice, and payment, or either of them, 
pavment, that then and {o often it fhall and roay be lawful to and 
u!ii^^°***^" ^^^ ^^^ ^^*d Earl, his hcirs or affigns, or his or their agent, 
' \ from time to time to feize and diftrain all the ores, mine- 

rals, and other matters which are and thereafter (hall be 
raifed and remaining on the faid lands, within the bounda- 
ries aforefaid, or any part thereof, and the fame to im-' 
pound, fell, and difpofe of, for and towards the fatif- 
faftion and payment of fuch royalties or fums of money, 
and all arrears thereof, and alfo all the cofts and charges 
incident to or occafioned by fuch diftrefs.or diftrefles, in 
. the like and as full and ample manner and form as any 
Tiipaythe rent whatfoevcr can or may be recovered by law; and 
Ihrciifer^ LIKEWISE that they the faid "tbomas Edenjee and John 
>it*iintbe Macg^ey their executors, adminiftrators, and affigns, (hall 
cf "bed"!' and will from time to timcj upon demand, pay the (^veral 
Ji^jfearea- Qccupicrs for the time being of the faid clofe calJed Ca'c 
l^aionfor' Bagleyy and other the inclolures on or near the faid lands 
the damage contained within the boundaries aforefaid, reafonable fatif- 
V v" oiking faction- for the trefpafs or damage that (hall be committed 
uicnqines, q^ occafioncd on their faid refpeftive lands by working 
'* the faid mines, or carrying or not carrying away the 

produce thereof, or any materiah to and from the faid 
premifcs i fatisfaftion in cafe of difputes to be afccrtain- 
ed and fettled by two indifferent perfons, whereof on(; 
'be^'IhV"' (ball be chofen by each party; and Ihall ^nd will from 
\t\tx.h4l.i time to time, and at all times during the term hereby 
granted, well and cfFeftually cjear out of all and every 
the fhaft;s, drifts, crofs cuts, fumphs, pits, and adits which 
' . they have . funk, dug, or worked, or fliall fink, dig, or 
Work^ iA Of Ppoij the fw<l iaads g9nt4iacd within thp 

boundaries 
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boundaries aforefaid, or any part thereof, ^all the deeds, 
gear, or waftc which ftlall arife or be there, and leave 
iufEeient and fubftantial branching or other fupports 
therein for the cffcftual fiipport of the mine ; and also 
well and efFeftually fccurc all and every the faid fhafts, 
drifts, crofs cuts, fumphs, pits, and adits, as well within 
as on the furface; and not make up or fill, or fufFerto 
be made up or filled) the fame, any or either of them, as 
ufelefs, not worth working in, or otherwife, without the 
confent of the faid Earl, his heirs or affigns, or his or 
their agents, firft obtained in writing ; nor do or commit, not to do 
or fufFer to be done or committed, any wilful, carelefs, or theiajo^of 
negligent aft, matter, or thing whatfoever which may tbeminaj 
damage^ hazard, or endanger the faid mines, or any of 
them, or the future working thereof; and moreover, to convey 
that they the faid Thomas Edenfee and John MacgeCy their IJ^'t/^"; 
executors, adminiftrators, and afligns, fhall and will at all through the 
feafonable times, and in the ufual manner, convey the faid ™c"prpof^ 
Earl, his heirs and affigns, and his and their agents, j^r^/iV, ofinfpea- 
into, through, and ouc of the faid mines and works, and "** *"' 
every acceffible part thereof, and permit and fuffer him 
and them to furvey and infpedl the fame, and ail houfes, 
buildings, credions, enginesi and machines therein, and 
to fee the manner in which the fame are worked, managed, 
and carried on, and the ftate and condition thereof; and ^andfurrea- 
ALSo (hall and will, at the end or fooner determination of '**"^*>« 
the faid term hereby granted, leave and yield up all and ^d' o'Ahe 
every the faid mines and works, and all ufeful (hafts, ^^^'J*/*''*^** 
drifts, crofs cuts, fumphs, pits, adits, buddies, watercourfes^ 
dweliing-houfes, cabins, fmelting- houfes, ftore-houfcs, 
bingftcads, fmithies, forges, worklhops, mills, pumps, 
gias, and other buildings, ereftions, engines, and ' 
works v/hich they fhall fink, drive, dig, work in, ere6t, 
build, {tt up, or make in or upon the faid lands, or any 
part thereof, in good and fubftantial order, condirion, and 
repair, unto the faid Earl, his heirs gnd affigns, he or the loflot 
they paying a reafonable puce for the faid premifes and l^l!^l^^ 
gins, for the machinery and other parts (except the walls, pnce for th^ 
windows, partitions, , doors, and covers) of the faid ^J^***''*'^* 
fmeking-houfes, fmithies, forges, mills, and other engines 
and machines, and for the timber and iron of and belong-- 
ing to the faid bingfteads and buddies, which price in cafe 
of difpute (hall be fet by two indifferent perfons (where^ 
of one (hall be chofen by each party); but in cafe the Leflbrootto 
r feid Earl, his heirs or affigns,. (hall not be minded to k^p Jl°**|if^'* 

¥4 all ' 
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all the (aid premifcs to be fo paid for as aforedlid^ then 

the faid Thomas Edenjee and John Macgee^ their executors, 

gdminiftrators, and afligns, fliall and may uke and carry 

away for their own ufc and benefit, fuch of them as the 

faid Earlj his heirs or afllgns, or his or their agent, fliall 

« appoint, and the remainder only to be valued as aforeiaid, 

Cmnyntby and paid for by the faid Earl, his heirs orafligns; and 

tiS^Soy- ^^ f^id E^rl o( Powh for himfelfi his heirs, executors, 

wfttt* itnd adminiftrators, doth hereby covenant with and grant 

unto the faid Thomas Edenjee and John Macgeey their ex- 

ccutorS) adminiftrators, and aflTigns, that they the faid 

Thomas Edenjee and ^John Macgee^ their executors, ad- 

sniniftrators, and affigns, (by and under the rents or 

royalties, and covenants and agreements herein conCEiined,) 

ihall and lawfully may quiedy have, hold, ufe, cxercifc, 

^nd enjoy the faid mines, privileges, liberties, authorities, 

and all and Angular the premiles hereby refpeftivcly de- 

mifed and granted, without any lawful fuit, evidion, let, 

or moleftation of or by the faid Earl, his heirs or affigns, 

or any perfonor perfons claiming or to claim from, by, 

Fwifofor vnder, or in truft for him or them : provided always, 

trf»t7t ^j^^ j( is hereby covenanted, agreed, and declared by and 

between the faid parties hereto, that if the faid Thomas 

^denjee and John Macgeey their executors, adminiftrators, 

or affigns, ihall omit, for the fpace of two months toge* 

ther in any one year of the faid term, to keep one pit or 

(haft at Icaft conftantly, regularly, and effeftually at 

iBi^ork upon the faid lands contained within the boundaries 

aforcfaid, or feme part thereof, or at any time to 

Jteep fix able labouring miners at Icaft employed in the 

diggipg) fcarching for, and getting . the laid ' ores and 

jnincraUj or to keep fuch books of account as aforefaid^ 

pr ihall not pernut fuch books of account to. be infpeft- 

ed, copied, or extraftcd as aforefaid j or if they do or 

ihall refufc or neglc<^ to weigh up, or caufe to be weighed 

ftp> oqce in eve^y three calendar months, all the ores and 

minerals that ih^U be gotten as aforefaid, or to give fiich 

previous notice of each weighing as hereinbefore mcn- 

tioned^ or pay unto the f^id Earl, his heirs and affigns, 

^U and every the fum and fums of money hereby referved 

and m^de payable to him and them as aforeiaid, or to 

jaia^Le to any of the faid tenants or occupiers oiCaeBagley^ 

or other the faid inclofed lands within, on> or near tb«^ 

{boundaries aforefaid, fuch fatisfadtion for trefpafs and damage 

is^for^f^idi QX tQ naroc » proper ifidiffcrcnt perlbn for 

aiccrtaioin^ 
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•feertaining the amount thereof in cafe of difpuce therein M 
afoFefaid, or to clear the faid mines and works of the dead^ 
gear> or wafte ftu£f, or any part thereof as aforefaid, or to 
leave proper and fufficient cranches therein ^isafbrefaid» 
or well and fufficiencly to fecure the faid mines and work3» 
or any part thereof as aforefaid^ or if they Ihall make Vf 
* of fill any or either of the faid (hafts^ drifts^ crois cut% 
fuQiphs, pits> or adits without fuch licence as afbrelaidt 
or do or commit^ or fufFer to be done or committed^ ai^r 
wilful, carclcfs, or negligent aft, tnatter, or thing what*' 
fbever which may damage, hazard^ or endanger the iai4 
mines, or the prefent or future working thereof as afore-<- 
faid, or fhall refufe or neglefb to convey into, throii^h, 
and out of the faid mines and works, in manner aforei^d^ 
fuch perfon or perfons as fhall be appointed to infpeift thi 
iame us aforefaid, or any of them, or to permit and 
fuffer fuch perfon or perfons, or any of them, to infpeA 
the faid mines and works, or any part thereof, in manner 
and for the purpofe aforefaid, that then and in any of 
the faid cafes* it fhall be lawful to and for the faid Earl^ 
hi^ heirs or afligns, into the faid mines and work$, and 
all the faid fbafts, drifts, crofs cuts, fumph$, pits, adi£% 
trenches, buddies, and other the premifes, or into any 
part thereof in the name of the whole, to re-enter, and 
the fame and every part thereof to have again, repofTefs^ 
and enjoy as in his and their firft and former eftate ; any 
thing herein contained to the contrary notwithftandin^ : 
FHoyiDED ALSO, and the faid parties hereto do hereby Provira,tiut 
refpeftively further covenant, agree, and declare unto and miJ^dJ*^^ 
with each other, that if it fhall happen that the faid de- intheuft 
mifed premifes fhall not produce yearly, and every year t&i^**^ 
during the lafl nineteen years of the faid term of twenty- produce oa 
one years, lead ore, tin ore, copper ore, calamine, booze, JSo ^^2. 
or fmytham, after the rate of two tons a- week, one week w«it, 
with another, to be weighed and computed after the fame 
is cleanfed, wafhed, drefied, and made merchantable and 
fit for fmclting ; and they the faid Thomas Edenjee and jS^^^" 
John Macgee, their executors, adminiflrators, and afligns, irtbey^^ 
fhall not, in and during the year in which fuch deficiency "^j^^^ 
ihall happen, have' laid out and expended the fiim of loo/. ihai/^pV 
in the work of labouring miners only in the making and ^*^' 
purfuing trials, exclufive of the charges of agents, en- xooZ-indhe 
gineers, mcchanicks, engines, machines, tools, and other ^i^^ 
c materials i ^^^^^^ 
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tiieiefleet itiatcrials ; THAT THEN and in fuch caft the faid Thomas 
wntSzcoA ^^^^fi^ ^^^ 7^^^^ Macgecj their executors, adminiftrators, 
iniieiiofthc or affigns, (hall and will on the firft Monday in every 
wyaKml, ^^^^^ Calendar months of the faid laft nineteen years of 
the faid term, wherein it fliall both happen that the fame 
premifes fliall not produce, and the faid l^homas Edenjec 
and John Macgee, their exceptors, adminiftrators, or 
affigns, Ihall not expend in labour, as before refpcftively 
ipeciBed, well and truly pay or caufe to be paid unto 
the faid Earl, his heirs or affigns, the rent or fum of 
aoo/, of lawful money of Great Britain, in lieu and ftead 
OTwiHgWe of the payments; or fliall and will give notice in writing 
^cudfiif unto the faid Earl, his heirs or affigns, that they will 
SelSif ^ furrender or yield up this prcfent Icafe, and the premifes 
twewe hereby granted, at the end of twelve calendar months 
tewardi!^* ncxt after fuch notice, and fliall and will'accordingly fiir- 
rendcr and deliver up the fame to be cancelled and made 
void, and leave, and yield up all fuch houfes, cabins, 
bingfteads, fmichies, forges, mills, and other eredlions 
and buildings which fliall have been erefted and built by 
them^ or either of them, by virtue of thefe prefcnts, and 
remain fl:anding one year next before the time of fuch 
notice given, together with all pits, fliafts, levels, foughs, 
trenches, buddies, watercourfes, and other works therein 
or belonging thereunto, in good and fubftanrial condition 
and repair, according to the covenant hereinbefore con- 
tained i THEN and in fuch cafe thefe prefents,' and every 
claufe, matter, and thing herein contained, and the term 
and eftate hereby granted, fliall at and from the end of 
fuch twelve calendar months ceafc, determine, and be 
utterly void, to all intents and purpofes whatfoever j any 
thing herein contained to the contrary notwichftanding, 
. In witness, £sfr. 
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Lord Grofvenors Form of Leafes of Lead Mines. 



'TTHIS Indenture, made, C^c. between the Right Ho- 
^ nourable Richard Earl of Grojvenor^ of the one part, 

and William Edenjee and John Macgee, of the other 
confid«r. part> witnessetHj that for and in conTideration of the 
**'''" rcfcrvations^ 
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refcrvationsi payments, covenants, and agreements here- 
inafter refer ved and contained by and on the part and 
behalf of the faid fVilliam Edenfee and John Macgee^ their 
executors, adrainiftrators, and afligns, to be paid, done^ 
and performed, he the faid Earl hath demifed, leafed, D«wfc. ^^ 
granted, fct, and to farm let, and by thefe prefcnts doth 
dcmife, leafc, grant, fet, and to farm let unto the faid 
William Edenfee and John Macgee^ their executors, admi- 
niftrators, and affigns, all, i£c. together with full, free, withKberty 
and abfolute liberty, licence, power, and authority to and ^^ "^^^j,^ 
for the faid William Edenfee and John Macgee, their exe- &c/j 
cutors, adminift;-ators, and affigns, agents, workmen, and 
fcrvants, to open, dig, and fink or make a pit or pits, 
Ihafts, levels, drains, and foughs, and to fcarch for, get, 
and take upi work, win, and dig all forts of mines and 
minerals, vein and veins of lead or lead ore, and matters 
to make lead and calamine, or ftone called lapis cala- - 
minaris/ofy in, and from the aforementioned prcmifcs, or 
any part thereof; together also with full, free, and ab- and cut wi- 
folute liberty, licence, power, and authority to, cut and JJ^**"'^"" 
iriake watercourfes, drams, buddies, and bingftcads for 
walhing, cleanfing, and keeping the faid ores, and water 
to wafh the faid lead ore, and for all other neceffary ufes 
about the faid mines or works, and alfo places commonly 
called Buddies, in which the faid ore may from time to - 
time be conveniently waftied and drcflcd, with free ingrefs, 
cgrefs, and regrefs with carts, horfes, and carriages, or 
otherwife, to carry the fame ore or calamine, or done 
called lapis calaminaris^ and to bring and carry all other 
materials and neceffary carriages to and from the faid 
mines, takes, beds, holes, and premifes, and every or 
any of them'j to have, HOLn, ufe^, cxercifc, and enjoy the Bahendum 
faid ground, mines, minerals, veins, beds, rakes, holes, **"j*°^^ 
liberties, privileges, powers, and all and fingular the pre- 
mifes hereby demifed, or mentioned or intended fo to be, 
^ith their and every of their appurtenances, unto the faid 
William Edenjee and John Macgee, their executors, admi* 
niftrators, and affigns, from the day next before the day 
of the d^tc of thefe prefcnts, for and during and unto the 
full end and term of twenty-one years thence next enfu- 
ing, arid fully to be complete and ended; and to have Hitietidum 
AND to hold all and every the lead ore and matters to SeprotSr 
piake lead, and alfo the calamine or ftone called lapis ca^ ore of the 
laminaris^ that ihalj be had, found, or gotten in every oc **^^**^ 
1 any 
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any part of the faid ground daring the term aforefkid, iui« 
IJD the feid William Edenjee and John Macgee, their exc- 
cutors^ adminiftrators, and affigns, to their own ufe and 
behoofj and for and as their own goods and chattels for 
ever 5 yielding and paving therefore, for the ores and 
cidaniine or ftone'^called lapis calaminaris, to^ be gdtten in 
the ground above dcfcribed, the fcveral prices following, 
(that is to fay) the fum of a ton for every ton of lead 

ore, booze, and fmytham, or matters to make lead, and 
for any other Icfs quantity than a ton after the fame rate, 
the fame being well cleanfed, wafhcd, drcffed, and made 
hierchantable and fit .for fmclting, which' the faid fFilliam 
Edinfee and John MacgeCj their executors, adminiftrators, 
and affigns fhall dig and get out of the faid ground and 
premifes, in the faid place or map marked or diftingui(hc4 
with 
teddtnim. OT out of any part thereof, and the fum of 

/. a ton for every ton of calamine dr ftonc called 
lapis calaminaris that fhall be had, found, or gotten by 
diem the faid William Edenjee and John Macgecy their 
executors, adminiftrators, and affigns, in or out of the 
fiiid ground and premifes hereby demifed, or any part 
thereof, during the faid term, the money to be paid at the 
time of weighing the faid ore and calamine, or ftonc called 
lapis calaminaris, refpeflively, or once in three months at 
furtheft during the faid term, at the choice of the iaid 
Earl, his heirs or affigns, at or upon the place or places 
where the fame fhall be refpeftively gotten and weighed, 
before the fame, are carried away, without any dedu<ftion 
or abatement for or in refpeft of any matter, caufe, or 
coreiant thing whatfocVer. And the (3\d fFilliam Edenjee and Joh^ 
*7tEe'ren"* ^^^Z^^ ^^ hereby for themfclves fcve'rally and refpcc- 
* tively, and for their feveral and refpedive heirs, executors> 
adminiftrators, and affigns, and for every of them, cove- 
nant, promife, and agree to and with the faid Earl, his 
heirs and affigns, by thefe prefents, that they the faid 
fyUiiam Edenjee and John Macgee, or one of them, their 
or one of their executors, adminiftrators, or affigns, fliall 
and will, during the faid term of twenty- one years, well 
and truly content, fatisfy, and pay, or caufe to be weH and 
truly f^tisfied, contented, and paid unto the faid Earl, his 
heirs and affigns, for the faid lead ore, booze, fmythani> ot 
jnatters to make lead and calamine^ or ftone called h^^ 
ca/amnaris. the before mentioned or refcrvcd feveral fums 

of 



OF LEASES. 3J3 

t)f money for the faid lead ore, after the fame fhaM be 
clcanfed, wajfhed, drcffcd, and made merchanCable and fit 
for fmclting, and for the faid calamine or ftonc called Upis 
ealaminarisy immediately from and after or uppn'the weighs* 
ing thereof refpeftively, at or upon the place or places 
where the fame (hall be refpeftively gotten and weighed, 
before the fame be carried away ; and that they'^the faid t^ *=^s** ^? 
tFilliam Eden/ee and John Macgeey their executors^ ad mi- Irt'criV" 
niftrators, a;id affigns, (hall weigh up all the faid lead ore, "^^^^ ^ 
and matters to make lead and calamine, or ftone called "'°'' "' 
lapis calaminarisy that (hall be gotten as aforefaid, being 
firft -well waflied, drefled, and made merchantable and fit 
for fmelting, or caufe the fame to be weighed up once in 
every three months at furtheft after the digging and getting 
thereof refpedtively during the term hereby demifed ; and an^Bivfttro 
ALSO that they the (did JVilliam Eden/ee,3.nd John Mocgee, tuiltT^^ 
or one of them, their or one of their executors, admini- ^^^^f'^u 
ftrators, or affigns, (hall or will give or fend two days' 
notice or more in writing before the weighing up of any 
of the faid lead ore or calamine, or ftone called hpis cala* 
minarisy to the faid Earl, his heirs or affigns, or to fome of 
his or their agents or ftewards, of the weighing thereof re- 
fpeftively, fo that they or fome of them may come or 
fend to fee the fame weighed up, and chat no lead ore^ 
booze, or fmytham, calamine or ftone called hpis calami^ 
narisy (hall be weighed without fuch notice or privity of 
fonie or one of the agents or fte wards of the faid Earl, hti 
heirs or affigns, as aforefaid ; and furtheRji that they the to i^r <">* » 
faid William. Edenfee and John Macgeey their executors, ad- \^^^^^^^ 
miniftrators, or affigns, or one of them, (hall and will, thwycift 
within the fpace of three years from the day of the date 1^/^"*^ 
hereof, lay out and expend the fum of /. at the kaft ni^nwi^t** 

in profecudng the mines and works intended to be carried 
on purfuant to the powers hereinbefore qpntained i and uAbr ^ 
ALSO, that he' the faid Earl, his heirs or affigns, or the per- h"«Ehefirft 
fon or perfons aforefaid, from time to time and at all times pu^cbif/of'' 
hererfter during the term hereby demifed,.at his and their t^^****^ 
will and plcafurc, Ihall and m^ have the liberty, privi* 
I^Cj and advantage,of the firfb refufal and preference in 
buying of and from the faid JVHliam Ed^ee and John 
MtL^gjui their, executors, adminiftrators, and affigns, all 
fcchquaiititics of lead ore which they orany of them Ihall, 
air any time hereafter during tbc laid tcrmhcteby granted^ 
ffoitaad nufe from aad ^ out .of the faid prcmii^s^ he the 
' i faid 
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faid Earl, his heirs and afligns, paying unto the faid William 
Edenfee and John. Macgee, their executors, adminiflrators, 
or affigns, as good a price or as much money for fuch ore 
as they or any of them can get or procure elfewhere for 
the fame, at the fcverai and refpcftive times that the faid 

SoJiCT'to' '^*^ ^^^ *^ ^^ ^^'^ ^^ offered or cxpofed to fale ; and 
nrped the FURTHER, that it (hall and may be lawful to and for the 
^^^ faid Earl, his heirs or afligns, and his or their agents, 
workmen, and fervants, at all times during the feid term^ 
to enter into and upon the mines and works hereby de- 
mifed, or any part thereof, and to go down any of the pit 
or pits, fhaft or (hafts, which now arc or ihall or may be 
hereafter funk, opened, or made in, upon, or under the faid 
premifes, or any part thereof, and from time to time, when 
he or they (hall think fit, to view, dial, and examine the 
iame, and the ftate and condition and manner of working 
thereof, without receiving any^ interruption or hindrance 
whatfoever in doing thereof by or from the faid JVilliam 
Edenfee znA John Macgee^ or either of them, their or either 
ofthcir executors,adminifl:rators,or a(rigns,or their or any of 
their ^gents^ fervants, or workmen j and for the purpofe of 
going down the faid pits or (hafts, the faid Earl, his heirs 
and afligns, and his and their agent, workmen, and fer- 
vants, ihall have the ufe of the ropes, turn-trees, and other 
materials of or belonging to the faid. mines ox works ne- 
ceffary and convenient for going down the faid pits or 
ihaftsj and in the meafuring, dialing, and examining of the 
faid mines or works, (hall be effeftually aflifted by the 
faid William Edenfee and John Macgee^ their executors, ad- 
miniflrators, and afTigns, and their agent, workmen, and 
leflfecto fervants; and also that they the faid William Eden- 

leave ¥^r> - • 

premifes in fi^ ztid J&hn Macgee^ their executors, adminiftratorsy and 

good repair afliigus, (hall and will, at the end of the term hereby de- 

thctrrfflu ^ mifcd, leavcall and every the (hafts which now are or at 

any time or times hereafter (hall be funk in or upon the 

faid premifes, or any part thereof, open and in good and 

Powtrofre- fufEcient repair: provided always, that if the faid 

SSt'fliaU* William Edenfee and John Macgee, their executors, admi- 

not ity out niftrators, or affigns, fliall fail or omit, within the faid ^ace 

fflentioMd" of three years from the day of the date hereof, to lay put 

fum in pro. and.cxpcnd the faid fum of /. at the \tz&^ in pro? 

w^rks"* * * fecuting the faid mines and works intended to be carried oo 

orneg!eato ]xi the faid demifed premifes, or (bme part thereof i or £h^ 

2^„"^ during the (aid term neglcfl or omit to* weigh upi ocxai^ 

' . ' to 
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to be weighed up, all fuch lead ore and matters to make 
lead of, and calaniine' or ftone called lapis calaminarisj as 
Ihall be refpeftively gotten as aforefaid, and that well 
drefled, wafhed, and made merchantable and fit for fmelt • 
ing, within three months at the furtheft after the digging 
or getting thereof; or to give fuch notice before the andgii^eno^ 
weighing up thereof as is hereinbefore mentioned ; or if or'^^^i^ 
the faid William Edenjee and John MacgeCy their executors, rent, 
adminiftrators,or affigns, Ihall negleft or omit to truly fatisfy 
content and pay, or caufe to be well and truly facisfied^ con- 
tented, and paid unto the faid Earl, his heirs or affigns, 
any fum or fums of money hereby referved and made pay- 
able according to the refervation aforefaid, and the true' 
intent and meaning of their covenant in that behalf; or if or fhaii af. 
thc faid William Eden fee and John MacgeCy their executors, ^fe!^^^"*" 
adminiftrators, and affigns, or any of them, (hall and do, 
at any time hereafter during the term hereby demifcd, fet, 
let, demife, affign, or transfer over the mines and pre- 
mifes mentioned to be hereby granted, or any part there- 
ofj to any perfon or perfons whomfoever, except to fomc 
or one of their own family, without the licence and con- 
fent of the faid Earl, his heirs and affigns, firft had and 
obtained in writing for that purpofe; (but neverthclefs it (butootto 
is hereby agreed, and the faid Earl doth hereby covenant, JhcITLm 
that the faid William Edenjee and John Macgeey their exe- taking a 
cutors, adminiftrators, or affigns, fhall and may, at any Jp'^o^'^ b 
time or times during the term herein demifed, be at liberty leflbr;) 
to take one or more partner or partners to be concerned 
with them in carrying on and working the faid mines, and 
in the management and profits thereof,. fuch partner or 
partners being firft approved of by the faid Earl, his heirs 
or affigns, or his or their principal agent for the tiipe 
being;) or if the faid William Edenjee and John Macgeey or hinder 
or either of them, their or any of their executors, admi- *e^or/~«n 
niftrators, or affigns, fhall hinder or refufe the faid Earl, bf^af ** 
his heirs or affigns, or his or their agents, workmen, and 
fervants, or any of them, to go in to dial, view, and exa- 
mine the faid mines and works, or any of them; that thepi 
and in any of the faid cafes it ftiall and may be lawful to 
^ and for the faid Earl, his heirs or affigns, int6 and upon the 
faid premifes, and into and upon the (hafts and pits then 
and there undemoliflied and unpuUed down, to enter, re- 
poffefs,' and enjoy the fame, and the produce thereof, to 
his and their own ufe and benefit, as fully and efFcftually 

to 
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to all intents and purpo(es whatlbcver as if thefe prefcnts 
had not been made ; any thing herein contained to the 
f^ll^^ contrary thereof in any wife notwithftandingt and the laid 
foiet oiioy. Earl, for himfelf, his heirs, executors, adminiftrators, and 
afljgns, doth covenant, promifc, and agree to and with 
the faid IVilliam Edenfee and John Macgee^ their executors^ 
adminiftrators, and affigns, by thcfc preients, that they the 
laid William Edenfee and John Macgee^ their executors, 
adminiftrators, and affigns, at and under the farms, cove- 
nants, payments, provifoes, agreements, and refcrvations, 
Ihall and lawfully may peaceably and quietly have, hold, 
occupy, poffefs, and enjoy all and fingular the herein* 
before demifed prcmifes, with the appurtenances, and 
' have, hold, occupy, poflcfs, and enjoy, take, and carry 
away, to their own proper ufe and ufes, all the lead ore, 
booze, and fmytham, or matters to make lead; and also 
all the calamine, or done called lapis calaminaris^ that fhali 
be therein or in any part thereof gotten during the teniir 
hereby demifed, without any matter of let, denial, inter- 
ruption, or hindrance of, by, or from the faid Earl, his 
heirs or affigns, or of any other perfon or pcrfons what- 
ibever lawfully claiming or to claim by, from,, or under 
him or them. In witness, ^€. 



Leafe of a Farna for a Term of 14 Years, under 
divers ReftriClions. 

Parte. 'yHIS Indenture, made, (^c. between John Henry 
•* Eden/ojf of, £ffr. in the county o( Devon, Efq, df the 
' one part, and John Edenfee of, (ffc. in the faid county, 
CoDfi^. Yeoman, of the other part, witnesseth,. that for and in 
^^'^ confideration of the yearly rent hereinafter rcfcrved pay* 
able dnring the term hereby demifed, and of the co- 
venants and agreements hereinafter entered into by 
the iaid John Edenfee, and the conditions in thele 
Dtnifti prefects contained, the faid John Henry Edenfor hath 
granted, demifed, leafed, arid to farm let, and by thefe 
prefents doth grant, demife, leafe, and to &rm let, 
unto the faid John Edenfee, his executors^ admini&ratorr, 

and 
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and affigns, all that the capital meflbage, fcricmcht, bartdrfi 
gnd farm, fituate at within the parifh of 

in the l^id county, now or ktc in the poffcflion of A. Bi 
and all houfcs, out-houfes, edifices, buildings, gardens, 
orchards, lands, meadows, leafes, pafturcs, feedings, th^ 
herbage and pafture of the woods and underwoods, and thd 
ways, paths, paflages^ liberties, eafements, profits, com- 
modities, advantages, and emoluments whatfoever to the 
fame mefTuage, tenement, barton> and farm belonging, 
or in anywife appertaining, and therewith now held and 
leafed, occupied and enjoyed, as part, parcel, or member 
of the fame feveral prcmifes, or any or either of them', 
(excepting and always referving unto the faid John Exteption. 
Edenjecy his heirs and affigns, out of the tenement, barton, 
and farm hereinbefore mentioned, a field, piece, or plot of 
ground, parcel thereof, now planted with young trees, 
and called or known by the. name of the Nurjeryy and 
excepting and alv^ays referving out of this prefent demife 
and grant unto the faid John Henry Edenjovy his heirs and 
affigns, all mines, minerals, foffils, and quarries, and all 
timber trees Snd young faplings likely to become timber, 
of what nature or fort foever, now being and growing, 
and hereafter to be and grow, or to plant, in or upon the 
hereby demifed premifes, or any part thereof, with free 
liberty of ingrefs, egrefs, and regrefs to and for the faid 
John Henry Eden/or^ his heirs and affigns, and his and their 
fervants, labourers, and workmen, to view and fee the 
defefts, repairs, and management of the hereby demifed 
premifes ; and to dig, fell, cut down, root up, and work 
the mines, minerals, foffils, and quarries, trees and fap- 
lings Ifereby refcrved, and to carry away the fame trees 
and faplings, and the produce of the aforefaid mines and 
quarries, and all and fingular other the articles and things 
hereby excepted and refcrved, with all or any manner bf 
carriages, and other conveyances (doing thereby no 
wilful waft); and also to hawk, hunt, filh, flioot, and 
fowl at will and pleafurc on the feveral premifes hereby 
demifed, or intended fo to be; and also the right and 
intereft of planting trees of any fort on every or any part 
of the hereby demifed premifes within three feet of the 
troughs of the refpedive hedges and fences of the fame, 
of rearing, fencing, and othcrwife protcfting the fame 
when planted,) to have and to hold . the meffiiag^, Hdendnm, 
tenement, barton, farm, and prcmifes hereinbefore men- 

Z tioned. 
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tioned and particularly dcfcribcd, together with their (cve- 
ral and refpeftivc rights, members, and appurtenances, 
unto the faid John Edenfeey his executors, adminiftrators, 
and affigns, from the 24th day of March next enfuing 
the day of the date of thcfe prcfcnts, for and during and 
unto the end of the term of fourteen years thenceforth 
^adiudum. next enfuing, and fully to be complete and endfed ; yj[£LD- 
iNG AND PAYING therefore yearly and every year, from 
and after the commencement of the faid term, and thence- 
forth during the fame, unto the faid John Henry EdenfoTy 
his heirs and alTigns, by even and equal quarterly pay- 
ments, at or upon the 25th day o( March, the 24th day 
of June, the 29th day oi September y and the 25th day of 
December y the rent or fum of 91/. of lawful money of 
Great Britairiy clear of any demand, dedudtion, defalca- 
tion, and abatement out of the fame, for or in refpedb of 
the tythcs, poor-rates, window-tax, highway- rates, com- 
pofitions, or any other impofition or outgoings what- 
foevcr, (except the land-tax,) to be paid, afleiSed, im- 
ppfed, made, or done on, for, or in refped: of the here- 
. by demifed premifes, the firft payment of the aforefaid 
rent to be made on the 24th day of June now next en- 
Reddendum fuing the day of the date of thefe prefents i yielding and 
acrtlfLd paying to the faid John Henry Edenjor, his heirs and af- 
pioughcdup. figns, over and befidcs the yearly rent hereinbefore firft 
referved, at and after the race of 5,/, a year of lawful 
money of Great Britain, an acre for every quantity of 
pafture and meadow ground of the hereby demifed pre- 
mifes, which the faid John Edenfee^ his executors, admi- 
niftrators, or afljgns, (hall at any time during the term 
hereby granted plough up for, or convert into tillige, the 
faid laft- mentioned rent to commence, payable as to each 
feveral parcel of the faid pafture and meadow ground, from 
the ploughing up or converting the fame into tillage, and 
to continue payable thenceforth during all the refidue of the 
term afligned, which (ball be then to come and unex- 
pired on the quarterly days or times of payment, the 
firft payment of the laft-mentioned rent to be made oa ' 
the day of payment of the yearly rent firft above referr- 
ed, which, as to each and refpeftive parcel of the aforefaid 
pafture and meadow ground, Ihall happen next after 
Co^«*ntto ploughing up the fame: and the faid John Edenjee iot 
P»i tcntj jjjj^f-^jf-^ j^j3 heirs, executors, adminiftrators, and afligns, 
DOTH hereby covenant, promifc, grant, and agree to and 

with 
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Vith the ftid John Henry Edenjor^ his heirs and afligns, in 
manner following; (that is to fay,) that the faid JohnEden-- 
fee^ his executors, adminiftrators> and affigns, (hall and 
will well and truly pay, or caiufe to be paid, unto the faid 
John Henry Edenjor^ his heirs and afllgns, the two feveral 
yearly rents hereinbefore referved, on the days and times, 
and in the proportions hereinbefore limited for payment • 
of the fame, according to the refpeftive refervations here- 
by thereof made, and the true intent and meaning of thefe 
prefentsj and also that he the laid John Edenfee^ his todreftth« 
executors, adminiftrators, and affigns, fhall and v/ill at his ^j'jf^.^*"** 
and their own proper cods and charges refpeftively carry, anddong) 
or caufe to be carried, into and upon every and each acre,_ 
and fo in proportion for every lefs quantity than an acre, 
of the hereby demifed premifes that he or they during 
the fubfiftence of the term hereby granted Ihall till or 
break up to or for each courfe of tillage, for the firft crop 
cither twelve hogfheads of good well-burnt ftone lime> 
1 80 facks of fine fait- water fand, or v6o fcams of good 
hall dung, or one-third of each of the aforefaid three 
feveral forts of manure, and there leave, mix, fpreacf, caft 
abroad^ and manage the feme according to the bed rules 
of good hufbandry; and that on and after manuring the totark-n-. 
hereby demifed premifes ' with fuch dreffing, he the faid [J'^^Jl!*'' 
John EdenJeCy his executors or adminiftrators, (hall not nor ofgrainin 
ivill, in any fevcn years of the term hereby demifed, take Jean^'^om 
from off the part or parts of the hereby demifed prc'mifcs thcuiidi 
wherein he or they ftiall have raifed winter turnips, more ^^Xii 
than three crops of corn or grain ; and that he the faid John ^^ « crop of 
Edenjeey his executors or adminiftrators, (hall not nor will, 7Jr"nTps, 
in aiw feven years of the term hereby demifed, take from andoniytw© 
off fuch part of the hereby demifed premifes whereon fllafi'bcn^J* 
there fhall have bee;i raifed no winter turnips, more than ^'"^5' 
two crops of corn or grain, and that fuch two or three "'"'^' 
crops rcfpeftively of corn or grain fhall in each cour(e 
of tillage be taken fcverally and fucceflively one after 
the other, and that of fuch three crops of corn or grain 
one and the firft fhall be wheat, and the other barley or 
oats; AND that in any- one year of the term hereby de- wfowno 
mifed, he the faid John EdenJeCy bis executors or admini- "^^Z^^cvtt 
ftrators, Ihall not nor will fow or plant more than twelve with winter 
acres of the hereby demifed premifes with winter turnips > *"'"*?' » 
AND that he the faid John Edenjee^ his executors, admini- togiyei 
ftrators, and afligns, on rcqueft to him or them in that ^^f^^^^ 

Z 2 behalf 



340 PRECEDENTS 

of the name bchalf made by the faid John Henry Eden/or ^ his heirs or 

ion^lT^' ^^^g"5, (hall and will from time to time furnifti the faid 

b7in/of John Henry Edenjor^ his heirs and aflTigns, with a note in 

•vhom,&c. writing: to him or them fubfcribed, of the time and place, 

the manure .o i»i^f « 

itpuichafed, or timcs and places at which and whence the manure 

to be fo as aforcfaid expended (hall have been pur- 

* chafed, the name or names, and place or all and every 

places of abode, of, the. perfon or perfons by whom, and 

And the rhe parcel or feveral parcels of ground whereon the 

whweVntj ^^^^ manure Ihall have been brought and expended ; 

and on the AND on the trial of any iffue or iffues in regard to the 

iliblfoA'h^e breach of this aforegoing covenant for manuring the herc- 

brcach of by demifcd prcmifcs, ihall not nor will produce, proffer, 

nam'toVive ^^ give to any jury or juries, inqueft or inqucfts, in any 

nooihercvi. court or courts at law, evidence of any matter, aft, or 

wha"flli*r thing whatfoevcr, other than and except of fuch as fhall 

be expreflcd bc contalncd or cxprcffed in fuch note in writing as aforc- 

iniheaotc. ^^jj ^ ^^^ ^^^ ^|^^ hid Jobn Eden/ee, his executors, ad- 

miniftrators, or affigns, on fuch trial as aforefaid, Ihall 

not nor will ufe the teftimony of any perfon or perfons 

but of him or them who Ihall be fo as aforefaid named 

and defigned, nor of him or them to any other purport, 

fubftarice, or effeft than Ihall be expreflcd in the note 

aforcfaid, and name of the parcels, quantity of ground he 

or they fhall have tilled from time to time. 

(For other Coven ants,^^^ the preceding Leafes.y 



Leafe of a Spot of Ground by Mortgagees in Fee, 
and Hufband and Wife, in Right of the Wife as 
Heir of the Mortgagor, to be built on, for 99 Years, 
determinable on three Lives, and Declaration of 
the Ufes of a Fine for corroborating the Term. 

^HIS Indenture of three parts, made, &?r. betweek 
Parties. ^ y. S. of, (jfc. gentleman, and H. G. late of, 6?r. (morf- 
gagces in fee of che premifes hereinafter demifed, or intend- 
ed fo to be, under a mortgage thereof made to them by 
J.F. late of, (^c. deceafed, and yf. Z. of, 6ff. atruftcc 
for the faid yi. F. by indentures of leafe and releafc bear- 
ing date refpcdlively on or about the oth and i.Oth days 
15 of 
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ef January in the year 1775, the relcafe being of threr^ 
parts, and made, or mentioning to be made, between the 
faid A. F. and the faid ^4. L. of the firft part, the faid 
J. S. of the fecond part, and the faid H. G. by his name, 
and their addition o( H. G. of, ^c. of the third part,) of 
the firft part, the faid j4. L. and M. his wife, (which M. L. 
is the only daughter and heir at law of the faid A, F.y and 
as fuch entitled to the premifes hereinafter granted or de- 
mifed, or intended fo to be, fubje6t to the mortgage made ' 
thereof to the faid J, S. and H, G.) of the fecond part, 
and B. L. of, £sff. of the third part, witnesseth, that in Confidcn- 
confideration of the yearly rent and heriots hereinafter "^"' 
rcfcrved, and of the covenants and agreements herein- 
after inferted, to be entered into by the faid B. L., and 
the conditions contained in thcfe prefcnts, the faid J. *?., 
at the inftance and requeft of the faid A. L. and the laid 
iWf. his wife, (teftified by their being made a party or 
parties to thefe prefents, and their feverally executing the 
fame,) and the faid H. G. at the inftance and requeft of 
the faid A. L. and the faid M. his wife, and by and with 
the privity and confent of the faid J. *?., (teftified as to 
the faid J. S.y A. i., and M. his wife refpeftively as afor«- 
laid,) AND alfo the faid-^. i. and the faid iV/. his wife 
HAVE, and every and each of them hath granted, de- 
mifed, leafed, and to farm letten, and by thcfe prefents 
DO, and each and every of them doth grant, demifc, 
leafe, iand to farm let unto the faid B. Z., his executors, 
adminiftrators, and afligns, a piece or fpot of ground 
(part whereof is now or was lately a garden) fituate in 
the parifh of ^„ abutting in front from north to fouth on 
the weftern fide of the road leading northward from the 
town of -^. aforefaid, and extending 6^ feet from north to 
fouth, to be computed at the diftance of 70 feet north- 
ward from the northern end of the malt-houfe, at the 
furthermoft end of the faid ftreet fouthward towards the faid 
malt-houfe, and all the ground behind and to the weft- 
ward of the fame, 6^ feet of ground in front fo far as the 
brook there, and called the O. T. (fave and except apiece 
or Ipot of ground, feet wide from north to louth, 

and 20 feet long from eaft to weft, to be taken out of the 
fouth- weft part of the faid piece or parcel of ground herein* 
before mentioned beyond the garden-wall now there, fo 
as to be bounded by the faid wall on the north part of the 
bfook on the weft part ; a curtilage to a houfe behind the 
^ Z3 faid 
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ftid rnalt-houfe on the fouth part, and part of the faid 
piece or fpot of ground hereby demifcd on the eaft p^rt, 
which is refcrvcd for enlarging the curtilage to the houfe 
and malt-houfe on the fouthern part of the piece or fpot 
of ground, (which piece or fpot of ground hereby de- 
xnifed is or was formerly parcel of a mefluage or tene- 
nient, backfide, orchard, and garden, which were con- 
veyed by W. H. and 7*. R. to the faid J. F. and yi. Z.., and 
the heirs and afljgns of the faid y/. L.,) nevcrthclefe as to 
the eftate fo limited to the faid yi. L. and his heirs, in 
TRUST for the faid j4. F.j his heirs and afligns, for ever, 
by indentures of leafe and relcafe bearing date rcfpcftively 
on or about the ad and 3d days of June in the year 1772J 
the indenture of releafe being of three parts, and made, 
or mentioning to be made, between the faid W. H. of the 
firft part, the faid T. R. of the fccond part, and the faid 
ji. F. and ^. L. of the third part; and also the right of 
building any one or more dwelling- houfe or dweiling- 
houfes, out- houfe or out-houfcs, office or offices, on the 
faid piece or fpot of ground hereby demifed, (except as 
aforefaid,) and of carrying the dwelling-houfe to be built 
on the fouthernmoft part of the fajd piece or fpot of 
ground hereby demifed, and the faid malt-houfe, and the 
wall raifed or building on the north-eaft part thereof, 
home to the faid malt-houfe and wall at any height above 
fcvcn feet from the level of the road, there to the .extent 
- of the northern end of the faid malt-houfe, and wall in 
front thereof; and the right, liberty, and c^fcment of 
fixing beams for fecuring the Building to be fo carried 
over the faid feven feet of ground in the wall of the 
^ northern end of the faid malt-houfe, and of the wall build- 

ing in front of the fame ; and al$o the right, eafement, 
and authority for him the faid B. L.y his cjjecutors, admini- 
ftrators, and affigns, and his and their children, vifitors, 
fervants, labourers, and workmen, and all and every the 
tenants and opcupiers of all and fingujar any or cither of 
the dwelling-hogfc or dwelling-houfcs, out-houfe or out- 
houfes, to be fo built as aforefaid on the faid hereby de- 
mifed prcmifes, or any part thereof, for the time being, 
and their children, yifitors, fervants, labourers, and work- 
men, to pgifs and repafs into, from, through, out of, and over 
the faid fcvcn feet of ground between the faid malt-houfe 
^nd the faid hereby demifed premifes, and that part of 
fhc p^rcilagc withjji or beyond the fame, and op ihc 

north- 
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north-weft part thereof, which is in a dire(9- h'ne from 
caft to weft with the north-weft corner of the faid malt- 
houfe, to fetch water, or for any other purpofe, when and 
fo often as he and they refpeftively (hall have occaGon ; 
AND ALSO the wall around the laid piece of ground, now - 
or formerly a garden plot, and all ways, paths, paffagcs, 
waters, watercourfes, eafements, profits, commodities, 
advantages, and emoluments whatfoever to the faid piece 
or fpot of ground hereby demifed, belonging or in any- 
wife appertaining, or therewith or with any part thereof, 
now or at any time heretofore within twenty years laft 
paft, held, ufed, occupied, or enjoyed as part, parcel, or 
member thereof (excepting and always rcferving unto Exception, 
the faid J. S. and H. G., their heirs and affigns, full and free 
liberty and authority for themfelves and their fervants, 
labourers, and workmen, and the faid J. L. and the faid 
JH. his wife, to enter into and upon the faid hereby de- 
mifed premifes, or any part thereof, or any oi the 
dwelling, houfes, out-houfes, and offices to be built there- 
on, twice in every year of the term hereby granted, and 
then and there to go, oafs, and repafs into, from, and 
through the fame^ and every or any part thereof, to view 
and fee the management, repairs, and condition of the 
fame premifes, and every part thereof); to have and to Habendum. 
HOLD the faid piece or fpot of ground, rights, eafements, 
liberties, privileges, intercfts, and authorities refpectively 
hereby demifed and granted, or intended fo to be, and 
all and lingular other the premifes hereinbefore demifed 
and granted, or intended fo to be, (except as aforefaid,) 
with the appurtenances, unto the faid B. L„ his executors, 
adminiftrators, and affigns, henceforth for and during and 
unto the end of the full term or time of 99- years now 
next and .immediately ^enfuing, and fully to be complete 
and ended, if M. Z., daughter of the faid B. Z., aged Ufu. 
about fix years, /F. L., fon of the faid B. L., aged about 
three years, and H. S., fon ofH. S. of J. aforefaid, mafon, 
any or either of them lliall fo long happen to live; yield- ReddtnJtM^ 
iNG AND PAYING therefore unto the faid J. S. and H. G., to«^« mort^ 
their heirs or affigns, yearly and every year during the ***^* * 
term hereby granted, the rent or fum of 2j. 6^. of lawful 
money of Great Britain^ (clear of land-tax,) in even 
portions, by even and equal quarterly payments at or 
^pon the days or times hereinafter mentioned ; (that is to 
%)) the 25th day o{ Marfif, the 24th day of June, the 
Z4 a9th 
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agth day oiSepembety and the a5th day o{ December (the 

firft payment thereof to be made on the 25th day of 

December now next tnfuing the day of the date of thcfe 

nod^ium prefcnts) ; and also yielding and paying unto the faid 

>1i«ioL j^ g^ ^^j jj Q ^ ^Yitw heirs or affigns, the fum of i s. in 

the name of an heriot or farlicn, upon and after the dc- 

ceafe of every of them the faid M. L., JV. L., and H. JL. ; 

Covenant to ^j,p (he faid B. L. doth by thefe prefents for himfelfi 

i»yt 'wti j^jg heirs, executors, adminiftrators, and affigns, covenant, 

?romife, grant, and agree to and with the faid J. S. and 
L G.y their heirs and ?iffigns, in manner following; (that 
is to fay,) that he the faid JR. L., his executors, admini- 
ftrators, or affigns, ftiall or will from time to time, and at 
all times during the term hereby granted, well and truly 
pay or caufe to be paid unto the faid J, S. apd H. G., their 
heirs or affigns, the faid rent or fum of 2 s. 6 J. a year, 
clear of land-tax, and the faid fums for and in the name 
of heriots rcfpeftively hereby refer vcd, on the days ijr at 
the times hereinbefore limited or appointed for the pay- 
ment of the fame, and according to the refervatioq here- 
to i^ttiw 5 by made of the fame refpeftively ; and also that he the 
faid B. L.y his executors, adminiftrators, or affigns, fhall 
pr will, within the fpace of two years from the day of the 
date of thefe prefcnts, at his pr their own proper cofts 
and.charges, ercd, build, fi'nifh, and complete in a good, 
fubftantial, and workman-like manner, on the faid hereby 
demifed premifes, one or more dwelling-houfe or dwelling- 
houfcs three ftories high, which, exclufive of that part 
thereof which fl^all be carried pver the faid feven feet of 
ground immediately adjoining to the faid malc-houfc,' fhall 
extend fixty-thrce feet in front, and that firft ftory (hall 
be of wall of ftone, and that the wood-work of the par- 
titions and roof, and of the framp-work for the fccond and 
third ftories, ftiall be of good heart of oak or red deal, 
and that the roof of the faid dwelling- houfe or houfes to 
the extent aforefaid, and alfo that part of the fame which 
ittiall be carried over, the faid feven feet of ground imme- 
diately adjoining to the faid malt-houfe, (hall be covered 
torcpairj with ^ood plate-ftone; and that he the faid B. L., his 
executors, adminiftrators, or affigns, fliall or will from 
time to time, arid at all times- during the term hereby 
granted, when and after any dwelling-houfe or dwelling- 
houfes, out-houfc or out-houfes, office or offices, ffiali be 
crcftcd pr built pn the (aid hereby demiicd premifes, or 

' ' over 
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over the faid fcvea feet of ground immediately adjoining 
to the faid mak-houfe^ repair, uphold, fuftain, maintain, 
and keep the fame in, by, and with all needful and necef- 
fary reparations and amendments whatfoever, when and as 
often as there fliall be occafion for the fame; and that toieafcia 
he the faid B. L., his executors, adminiftrators, or affigns, "^"'» 
the fame premifes fo well and fufficiently repaired, fuf- 
tained, upheld, maintained, and kept, Ihall or will peace-^ 
ably and quietly leave and yield up into the hands of the 
iaid y. S. and H. G., their heirs or affigns, on the expira- 
*tion or othei- fooner determination of the term hereby 
granted therein; and that he the faid 5. L., his ex-top*ythc 
ccutors, adminiftrators, or aflSgns, (hall or will bear, pay, ***"• 
and difcharge all and fingular the rates, taxes, duties, and 
impofitions impofed or to be impofed, inclufive of the 
land'tax which at any time, and from time to time during 
the term hereby granted, (hall become due for the faid 
hereby demifed premifes, or the houfes and buildings to 
be raifed thereupon, when and as the fame fliall become 
due and payable, or as foon thenafter as he or they fliall 
be thereunto rcqucfted by the faid J. S. and H. G., their 
heirs or afligns j and that he the faid B. L., his executors, todoasiittic 
adminiftrators, and afligns, and his and their fervants, *offbic** 
labourers, and workmen, in fixing th« beams and rafters SewaUi in 
which are to be fecured in the wall of the faid malt-houfe, f*fjj^f,^^* 
and of the wall in front thereof, fliall do as little injury as 
may be to the fame walls refpeftively, and repair and 
amend the part or parts thereof which fliall be injured : 
PROVIDED ALWAYS ncverthelcfs, and thefe prefents are ciaufeof 
upon this exprefs condition, that if the faid yearly rent or «-««''/• 
fum of 2s. Sd.y or any quarterly payment or other por- 
tion thereof, or either of the faid fums for heriots or far- 
liens refpcftively fliall be in arrear and unpaid in part, or 
in the whole, by the fpace of thirty days next over or 
after any day on which the fame refpeftively fliall become 
due, and the fame fliall be '^demanded on the expiration 
of the faid thirty days, or at any time afterwards, and 
fliall not be paid at the time at which fuch demand fliaU 
be made, and no lufEcient diftrefs or diftrefles can or may 
be had and peaceably taken on the faid hereby demifed 
premifes, or any part thereof, whereby or wherewith the 
rent or heriot fo being in arrear, together with all former 
arrears thereof, if any, and the cofts, charges, and ex- 
pences fpr and attending the railing and levying the fame, 

may 
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may be raifcd and fully fadsfied ; or if the faid B. L., his 
executors, adminiftrators, or aflfigns, fhall, at any time 
during the term hereby granted, do or commit, or fuffcr 
to be done or committed on the faid hereby demifcd 
premifes, or any part thereof, any manner of waftc, fpoiU 
or deftriiftion whatfoever, other than and except by ra,if- 
ing, ercfting, and building thereon, or on feme part 
thereof, one or more dwelling-houfe or dwelling houfes, 
out-houfe or out-houfes, office dr offices, in a good 
•workman-like and fubftantial manner ; or if the faid £. L.^ 
his executors, adminiftrators, or affigns, fhall permit and 
fufftr the dwelfing-houfe or dwelling-houfes, out-houfe 
or out-houfes, office or offices, which fl:«a]l be built by 
. him the faid B. Z*., his executors, adminiftrators, or 
affigns, on the faid hereby demifcd premifes, or any part 
thereof, or over the faid fevcn feet of ground next imme- 
diately adjoining to the northern end or wall of the faid 
malt-houic, and of the wall in front thereof, to be ruinous 
or in decay altogether to the value of 40 j. or above, 
and the fame (hall not be well and fufficiently amended 
and repaired, or compounded for within two calendar 
months next after notice or warning in that particular, 
under the hand or hands of the faid J. S. and H. G., their 
heirs or affigns, and to be given to the faid B. L., his 
executors, adminiftrators, or affigns, or fome or one of 
the tenants or occupiers for the time being, of fome or 
one of the dwelling- houfc or dwelling-houfes to be built 
on the faid hereby demifcd premifes \ or in cafe there fhall 
be no fuch tenant or occupier, and in default of perfonal 
notice to the faid 5. X., his executors, adminiftrators, or 
affigns, and in thcfe cafes only, to be affixed on fome 
confpicuous part of the faid hereby demifcd premifes, or 
the dwelling-houfe or dwelling-houfes to be erefted and 
built thereon j that then or at any time thereafter, for all, 
any, or either of the caufes aforefaid, it (hall or may be 
lawful to and for the faid J. S. and H. G., their heirs or 
affigns, to enter into and upon all and Angular the faid 
hereby demifcd premifes, and every part thereof, and the 
houfes, edifices, and buildings to be raifed and erefted 
thereon, or on the faid fcven feet of ground next and im- 
mediately adjoining to the northern end or wall of the 
faid mak-houfe, or into and upon any part of the fame rfe- 
fpedively in the name of the whole thereof altogether, and 
all and fingular the faid hereby demifcd premifes, and the 

faid 



OF LEASES. 347 

*itid houfes, edifices, and buildings, and every part of the 
^me, refpeftivcly to have, retain, hold, and enjoy, as if 
trhefc prefcnts had never been made or executed ; thcfe 
prefcnts, or any thing in them contained to the contrary 
tihereof in anywife notwithftanding. And the faid^.L. doth Cevcnantby 
by thefe prcfents for himiclf, his heirs, executors, and admi- j^JSen. 
jniftrators, covenant and agree with the faid B. L. his cxecu- joyipcnt. 
tors, adminiftrators, and afligns, in manner following ; (that 
is to fay,) that he the faid B. Z., his executors, adminiftratorSj 
and afligns, by, under, and fiibjcft to the due payment of 
the yearly rent and fums of money for and in the name of 
heriots or farliens hereby refcrved, the obfcrvance and 
- performance of the covenant hereinbefore inferted to be 
entered into by the faid B. Z., and the conditions herein- 
before contained, (hall or may lawfully, peaceably, and 
quietly have, hold, ufc, occupy, poflcfs, and enjoy all and 
fingular the faid hereby dcmifed prcmifcs, and every 
part thereof, with tKe appurtenances, henceforth for and 
during the faid term or tiipe of ninety-nine years hereby 
granted, therein, determinable as aforefaid', without any 
Jet, fuit, trouble, moleftation, eviction, ejedlion, expul- 
lion, interruption, or denial of, from, or by them the faid 
^. L.y M. his wife, J. S., and H. G., any or either of them, 
their, any, or either of their heirs or afligns, or of, from, 
or by any perfon or perfons rightfully claiming or to 
claim by, from, or under them, any or either of them, 
or the faid yf. jF. deceafcd; and the faid yf. i. doth Grant by 
hereby grant unto the faid B. L., his executors, admini- S'^HSr^w 
llrators, and afligns, the liberty to rip and take ftones takeftontt, 
for the faid intended buildings, from a rock near to the 
faid hereby demifed premifes, belonging to the faid A. L. 
\n right of the faid M. his wife, and adjoining to a gate 
C2i\\tA Cleaves, othtrmk Torbay* s Gate -^ and lastly, it Dccitratid« 
is agreed by and between all the faid parties to thefe of fai^* 
prelents, that a fine which is about to be levied by the 
faid A. L. and the faid M. his wife, to the faid J. S. of the 
faid hereby dcmifed premifes, among others, in or as of 
Trinity term now laft paft, or Michaelmas term now next 
enfuing, or fome fubfequent term, (hall, as to the fame 
premifes with the appurtenances, and the faid rights, eafe- 
ments, liberties, privileges, interefts, and authorities hereby 
granted to be enjoyed therewith, be and enure immc- 
idiately after the fame fhall be levied ; and that the faid 
J. S.^ and his Jicirs, Ihall accordingly (land fcif?d of the 

faid 



34^ PRECEDENTS, idc. 

faid hereby demiied premifes, to th£ use of the faid 
JB. L.i his executors, adniiniftrators, and afligns, for the 
term of ninety-nine years, to be computed from the de— 
livery of thefe prefents, and determine as aforefaid, for the 
corroborating and confirming the term eitate and interefl: 
hereby granted to the faid B. L.y his executors, admini^ 
ftrators, and affigns^ in the fame premifesr In wit-- 
«2ss> &r» 
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